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App..2 


PROCEEDINGS 


4 Deposit for cost by 


6 | Complaint, appearance : fled) 
7 Summons, copies (1) and copies (_) of Complaintissued Both serv. 3-23-70. 4 
2, Anoeer of deft. to complaint; counterciaim; c/m 4/7/70; appearance of 

Thomas B, Scott and Joseph E. Case filel 
| di notice of deft. to teKe deposition of pltf.; c/m 4/8/70 _ 


Answer of Pltf. to counterclaim; c/m 4-13-70 
14 Rieter metus elses ae can NTA 
FA tarrosatories of P} oO Nef afm 5-7-7 
L5y De osition of Thomes A Cannon for Gert; fee 
om: Answer of deft. to interrogatories; ¢/m -18-70. 
Additional ‘interrogatories of pltf. to deft.; c/m 6/3 
Answer of deft. to additional interrogatories; c/m 6/15 
LRo ic e of def o take deposition of Russell H. Kepler; c/m 
a OL 
Aug |14 Deposition of Russell H. Kepler for deft; fee $109.83. fiteall 
Sep nol notice of pltf. to take deposition of deft.: c/m 9/8/70 filed ) 
Oct Ez Notice of _pltfs to take deposition of Risgs Bank and National Capit# 
| Rank; 2 10-6-70 fileall 
Oct |9 | Motion of deft. to quash depositions on written interroratories to 
Riggs Nat'l Bank and National Capital Bank; P&A; ¢c/m 10-9-70; 


$92.13. 


Motion of “deft. for § summary judgment heard and granted. 
E.0. Wells 


! ponder dismissing complaint with costs in favor of de: with costs in favor of deft. 
Reporter E.0O. 


bal | Hearing on motion for summary EMER on counter-claim continued to i 


12-11-70 at 10:00 a.m. filed + 


Notice of appeal by pltf, from order of f 12-22-70; deposit $5.00 by _ 
Friedlander; copy mailed to Thomas B. Scott. eae 


Dec Cost bond on appeal ~pltf, in:sum_of $250.00 with National Surety 
' = _ Corp. approved. : filed 


App. 3 


Dec! 121i Motion of counter claimant for summary judrment heard _and_ granted. 
Reporter Robert Heber) __Green 
LDecl Ly = in favor of counter claimant vs. pltt. in amount due as 
_| Green, J. | 


Za Called. (Reporter = Weber) Green, J. | 
| 


Dec 1é , Honace € ; Notice of appeal by ti. from order of 12-11-70; de ane of 
Friedlander; copv mailed to Thomas 3. Scott. 


N LED UraciD Ss epapns Pe STRICT COLET 
FOR THE DISTRICT 07 COLURE s 
Civil Division 


THOUAS A. CANKON 
7720 Brookville Road 
Chevy Chase, Maryland _ 


Plaintiff, 
Vv. 


RITA P. CANNON 
7700 - 16th Street, N. W. 
Washington, D. C. 


e 
2 
3 
3 
3 


Defendant, 


COM COMPLAINT TO ESTA SLIST RESULTING TRUST IN al ESTATE 
aes Tae ee 


1. Plaintiff is a resident of the State ofp Maryland and 


a citizen of the United States, and for many years he has been en-~ 


x 


WAS 
gaged in SEEOSE in the District of Columbia where he aaa menber 
of a partners ship. The Defendant, Rita P. Cannon, isa sister of 


the Plaintiff ané was e member of the partnership engaged in busi~ 
see Py 


anfant were chiléren of Ethel B. 
said Ethel B. 
vrant, at 1270 - 5th 
Washington, District of Columbie. 
3, Ethel B. Cannon arte@ this life on the Piet day of 
February, 1969 ané left a Last Will and Te tement which has bee 
Guly probated in the Distakt of Columbia. 
%, On Key 15, 1945 the said Bthel B. Cannon took title 
“by deed to that real estate located in the District of Columbia, 
recorded as Lot 39, in Janes Ee phillinst Subeivisi.on in Block 2, 
"'Veirview Heights," as per plat recorded in I ‘ber 71, at folio 6, 
in the Office of the Surveyor for the District of Columbie. Said 
Block is known “now for purposes of taxation as Square 1920. 
5. The p nip has paid the consider ation for sa 
property, aishough the title noone x in the of Sthol B. 
Cannon until the time of her ceatns et vhich tine she left the pro- 
as part of her resi@uary estate to the Defenéent, Rita P. 
Cannon. In the same “J52 als Rita P. Cannon éecodent!s 
snare of the ‘partnersaip z Restaurant. 
6, On October 28 1,952 the said Ethel 3, Cannon took 


title to the property described as Lot No. 1, in Square No. 27450, 


r and Maloney's Subdivision, as per plat recorded in the 
~& 


£ the Surveyor for the District of Columbia, in Liber 83, 
at folio 21, end also Lot 48 in R. E. Latiner's Land Company's sub- 
Givision of lots in Square 274%5D, as pla in the Office 


of the Surveyor for the District of Colun 


Cd 


App. 5 


7 Alt nough title was taken in the. nsae of Bthel . } pnon, the 
purchase price was furnished by the aforene 

7. Under the terns of the afo 
Cannon, Deceased, the said property uhich + 


Street, N. We, in the District of Colur 


“Cannon, 


8. The partnership between the decedent, the Plaintif¢é 


anc the Defenéant has been dissolved ane the essets of said partner- 


ship reduced to cesh,. end the debts of ssid partne zship should now 


-be paid from seig assets which ere in the hands of counsel for Rite 


P. Cannon ané the Estatoa, 


9. Although t4t1o + take of Bthel P, Cannon, 


the mother of the parties eae if wes not intended that the parte 


. Bership wovld pay for the property without holding title anc the ine 


terest in the sane. It was understoog that, elthough title might be 
in the name of Ethel B, Cannon, she held it for the benefit of the 
pertners, So long as she livea the parties hereto aid not question 
the fact that she helé the titles in her heme, but your Plaintiff says 


that her interest in the Same was solely the sane as those of the 


other partners. 


10. Plainticr herst:, 25 a onc-thire part ener, is entitled 
to establish a resulting trust, ane sezks relie? fron this Cours as 


follows: | 


ce That the Plaintate be adjudged to be the Owner of and 


entitled to possess Jon of the proceeds of the properti s described 


wherein a as to one-third thereof, apataes | oe 


App. 6 
the Defendant, Rita P. Cannon, be @eclared to 


ceseripec herein, in trust, as to one-third for 


the DoFencant be requireé to execute e proper 


de2c of conveyance of one-tiiird of the legal title to said property, 


anc to account for the proceeds of such property as to one-third 


aol 


thereof, 


Lng Lor such other and further relief es to the Court 


thomas Ae Cannon 


~ fJurat Gmitted in Printing] 


: [Caption Omitted in Printing] 


RITA FP. CANON, 2ND GOUNTEROLAD 
BE 2. CADNON, 28D COUNSIESLS Bi 


Comes uo the defe yt 2té PR. Gannon, 
and for answer to the Coupleine and for counterclaim says: 


ness in the District of Col : he 2 sicgent of ths District « 


of Columbie ané a citizen of the United State amovot in con- 
i 


troversy exceeds the sux of $10,000.00. 


& 


App. 7 


FIRST } Do¥ENSs 


he Complaint fails to state a claim agai 


which rel je£ can be granted. 


= 


nies Roe ta was ss 
SECUND Tae kssa 
Se eS 


1, The defendant acmits thet the plaintiff 


Columbia. 


Maryland and that defendznt is a resident of the Distxict of 
: | 


2. Defendant admits the allegations contezined in paxagrephs 

two, three and four of the Coupleint. =e de 
‘ 5 

3. The defendant denies the allegations contained ia aos 


graph five of the Coupleint with the exceation of the ailezetion 


that by Will Ethel B. Caunon left her share of the portnership 
known as Cannon's Restaurant to Rits P. Cannon. : 


4. The defendant admits that Ethel B. Cannon took title to. 
property deccribved as Lot Ne. 1 in Square 2745), on Os tober 28, 
1952, but denies that the puxchase price was furnished by the 


| 
pextnership as set forth in paregreph six of the Complaint. 


5. Deerdent adrits that under the terms of the aforesaid 


WiLL of Ethel to SS Caunon, deceased, the property Located et 7792 


: 


Sixteenth Street, N. Ves in the District of COS was devised - 
to Rita P, Cornon. 

6. Defendant believing that tne Beene set forth in peree- 
exeph Rone of the Coupleint does 


cen neither adnit nor deny ssme. 
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concerming the real property too 


October 28, 1952. 


App. 9 
PIETH DSPRNSES 


The defendent for a further distinct and separete affimmetive 


defense says: E 


The sllesed azreemernt set forth in the Complaint by its terms 


. 
i 


wes not to be perfonzed within (1) yeer from the makivg thereof 


end neither said tzveement rox any nohe or mamore 


aver méde dn writliy 


richnt to conte 


£ Ethel B. Senvon in Acministretion No. 


filed in this Courc by failure to ussert a claia or objectlor 
within the time required by law in the probate proceeding is 


estopped to assert a claha concerning real property in this «ction. 
WHERSTORE, the defendent heving exswered the Complaint moves 
the Courcs ae | 


i. fo dismiss the Compliiut with costs and ettorney fees to 
be assessed egainse 


~~. 


2. Fox such other and further reiief as the Court may seem . 


just and proper. 


App. 10 


AUTO AT eT 
COMMIS! ahs ERE 
Pali be a) 


» Rita P. Counen 


3 


-end the Counter-d 


& 
Cs 


Gent of the State of Maryland. 


ig a resi 


exceeds the sum cf 310,009.90. 


erebsimen 


Ethel B. 


5 Pr a 
i ws z 
A wees enh 


Ae: ose fee 
SNe ee Paes Ne ee ee he 


mn 


under & 


ee 
we Leer ee 


ius 


Pernt aay 
orion de mec in< 


pects 


to the aforenenci 


Cé&: 


Ores 


cedefendent, Tromcs 


ed 


Moe 


; is a resident of the 


RY 


endant, Thomes A. Cannon, 


The emount im controversy 


tozeth 


er with 


i 1 es “Cannort's 


ROW 


ise 


Tle ety icy 
WES BVENETON 5 


ive 


* 
& 


on partnership essets 


> 


t 


ia 


SLeven 


afeudent Thomas A, Cention. 


foned euowunt owed the pertnere 


rere was a Geficieacy 


' 
& 


Fixtty-sour Gents 


fi. Cannon, has sot paid his propoxtion= 


App. 11 i 
WHERETORE, Couaterclaimant, Rita P. Cannon, prays: 
Le - Tnst judznent be entered againse Courter-defendant, 
Tuomas A. Cannon, for all wonies due and owing the partnexship 


and thet Counterclainant, Rita P. Cannon, be given judgment for 


. 


3 | 
the amount due her by virtue of the partnership agreement. 


2, het Cournterelaimant, Rita P. Cannon, be awarded costs 
end attorney fees azainust the Counter-defendant, Thomas 4. Cannon. 
: . ; 

3. For guch other and further relief as to the Court seems 


just and proper. 


‘gnemas BD. 

Joseph =. Casey 
étrorneys for Defendant, 
Rita P. Canr QC». and 
Couuterclaiment, | 


607 Ring Luilding | 
1209 sishteenth Street, N.Y, 
Vasbingten, D.C. 20036 

- 33373323 


(Certificate of Service Omitted in Printing] 


“ [Caption Omitted in Printing] 


ANSWER OF THOMAS A. CANNON TO 
COUNTERCLAIM OF DEFENDANT RITA 
P. CANNON. 


1. The allegations of paragraph 1. the Counterclaim - 


are admitted. 


App. 12 


2, Paragraph 2 is admitted, except that the interests 
of Ethel B. Cannon in the partnership became vested in the de- 
fendant, Rita P. Cannon. 

3. Your defendant does not know what the balance sheet 
may have indicated, but he denies that there is any indebtedness 
on his part for any sum to the partnership. He admits that the 
partnership has sold all its assets, but does not know where the 
item claimed in paragraph 3 could have come from or how it was 
arrived at. 

4. That upon a complete accounting of the partnership, 
whatever portion is found to be due by the plaintiff, may be set 
off against his claim. 

WHEREFORE Thomas A. Cannon asks that the Counterclaim be 


yes 


* 
Xf mH F x - ey oo =~ Tt A — fem 
@Qismissee , 2 aS He ALLOWS ane GCGOStS. 


¢ 


Mark P. Friedlander 


[Certificate of Service Omitted in Printing] 


[Caption Omitted in Printing] 
INTERROGATORIES 


Thomas B. Scott, Esq. 
Attorney for Defendant, 
Kita P. Cannon 

607 Ring Building 
Washington, D. C. 20036 


4 


The plaintiff herein submits the fcllowing Interrogatcries 


to the defendant and requests that they be answered under oath in 
_ accordance with the Federal Rules of Civil Procedure, and within 


the time provided therefor: 


App. 13 


State your full name and address, | 
You are the defendant in this case, are you not? 
“Referring to the real estate located in the District 
of Columbia, ana described as Lot 38 in Square 1920, will you 
State the date on which sai@ property was acquired and the name 
in which said property was acquired, together with the name of the 


| thtle company that settled on saia property? 


cedent, 
Bthel B. Cannon, 
5. State the date of acquisition of Lot 1 in Square 
2745D together with the acquisition price and the name in which 
' sai@a Property was taken, | 


6. In reference to the aforesaid Property, State the 
source of the funds used to purchase said Property, and the title. 


company which settled such purchase and Sale. 


7. &In reference to both Properties state: 


a. Was any portion Of the purchase price included 


in deferreg purchase money mortgages or deeds of trust? 


App. 14 
9, X£ you paid no consider ation, state the circumstances 
unéer which you acquized such inte 
10. During the operation cf the partnership while you were 


a partner, state who handled the bocks ané records of the partner- 


terclaim filed by you, state in detail 
2 your infornavto: woly n the contents of para- 


the counterclain, 


Itemize the constituent parts of the $32,711.93 


Te yy you as due from Thomas A. Cannon to the partnership. 


Mark P. Friedlander 


[Certificate of Service Omitted in Printing] 


[Caption Omitted in Printing] 


ess is FIR 16th 


Yn. 09, amd 
VONTEaUY s 


CaNTION. 


EF stoel 3, Camiwon for 


App. 15 
Funds of sthel B. Carmnon, Lawyers Title Insuxence Corpor= 


D.S. 


. 


De Lot 35, Square 1920 


$35,090 deZerred purchcse money mortzaze 
2 . : | 

Lot 1 and 43, Square 2745-D 

$40,000 deferred purchcse money mortyege — 


Ethel B. Cannon used her ovm funds énd afes ent does 


woe know dates of pees on each mort zage. 


8. Original pertnership per- aaah ten 2greement 
253 


January 1, 1943, end 


3 July 9, 1956. Promissory note given b 


Ethel B. Cannon. 
9. Requires no answer. 
10. Russell BE. Kepler, CPA. 


ll. Records of Nip. made up b Russell HE, Kepler 
< > 


a 


CPt, as of June 33, 


itemized in previous balance sheets ena records in th 


Russell H. xe 


an i pap ares eee ID SASS bo age 


[Jurat Omitted in Printing] 


(Certificate of Service Omitted in Printing] 


App. 16 


[Caption Omitted in Printing] 


ADDITIONAL INTERROGATORIES 


Comes now the plaintiff and submits the following aadi- 


tional interrogatories to the defendant, and requests that same be 
answered under oath in accordance with the Federal Rules of Civil 
Proceduxe, and within the time previded therefor; 

1. In your answer to the original interrogatory No. 6, 
calling for the sovxce.of the funds, you indicated that they were 
the funds of Ethel B. Cannon. Will you state where she obtained 
the fun@s from: that is to say, what bank or banking institution 
were the funds withdrawn fron? 

7 - Do you have in your possession a copy of the original 
partnership written agxeement dated January 1, 19437 

3. Lf your wswer to the foregoing is yes, where is 
such agreement located? 

4. <I your answer is no, stete where such agreement or 


copy thereof igs located, and in whose possession it now is 


Mark ». Friedsanaes 


{Certificate of Service Omitted in Printing] 


{Caption Omitted in Printing] 
ANSWERS TO £IDITICCAL TMTERRSCATORIES 


1a z Sé in oe ci tid benk Loans but co bot Koow whet 


721 B. Cannon withdrew the fund 


from. 


gach partner received 4 oon including 


the plaintifé. ees | 


/ 


f. 
VEX i E 
RITA PY, CARLCN 


{Jurat Omitted in Printing] 


(Certificate of Service Omitted in Printing} 


(Caption Omitted in Printing) 


| 
NOTICE OF DEPCSITION ON WRIGTEN Tt PTERROGAT ORIES 


Please take notice that the denositions of the following 


* 


named benks will bo taken by written interrogatories and neues you 


may if you desire submit counter-interrogatories to be submitted 
toe szi.d banks as a deposition thereof. The banks to be Geposed 
axe? | 

She Riggs National Bank | 
1248 dth St., N. WW. 


and 


tational Capital Bank 
316 Pennsylivenia Svenue, S. Lb. 


INTEPROSA' ZORLES 
1. State the name of the officer or agent answering the 
interresatorics,. 


2. In your banking business did you have an, account 


| 
under the name of Rita P. Cannon, and/or Ethel 8B. Cannon during 


the years between 1942 and 1968? ; | 


App. 18 
3. If you had an acceunt in either nome will you give 
the date of the opening of the account and the Gate of the clos- 
ing of the account as to each of the ebove-named persons? 
4. If you have such accounts will you attach to your 
enclosures photostats of the monthly statements for cach of such 
accounts, an@ will you state the cost of such photostats so that 


the plaintiff may refund that cost to you. 


Mark P. rriediander 


{Caption Omitted in Printing] 


MOTION TO QUASU DEPOSITIONS 
OR Wetting Yagieus: TABOR TOD (MT 


SS, = 2 
SHE RICSS BETIONAL BARK AND OAT. 
cane eee 


" 
ee NATIONAL e CAP 
ain earner 


RL: Via 
BANS 


Comes now the Defendant Rita P. Cannon, by her attorneys, 


and moves the Court for an Order to Quash the taking of deposi- 


tions on written interrogatories of the Riggs 


the Ketional Capital Benk filed herein by the 


The inter fogatories numbered 1 threr 2gh 4 axe notrelevant 
to the issue in this case (see Complaint filed herein). 
2. Ethel 3B. Cannon, deceased, is not a party to this action 
and her personal bank account is not a proper subject matter of 
Se. On the contrary, the plaintiff alleges in the Complaint 
that the partnership paid the consideration for the purchase of 


the property and not Ethel B. Cannon, deceased, 


App. 19 


3. The covering of a period of 1942 to 1968 without specific 
relevant data being requested is nothing short of a fishing expedi- 


tion which this Court should not countenance. 


4. The written interrogatories proposed to be propounded to 
witnesses of Riggs National Bank and National Capital Bank are 


incompetent end inadmissible for the reasons hereinbefore stated. , 


IEREFORE, the Defendant prays: 

1. That this Court = ESSSS an Order to Quash the taking of: 
the CS REE EELS on written interrogatories of the Riggs Nationaal 
Bank and the National Capital Bank filed herein by the plaintiff. 
2. That the Court exclude such interrogatories ‘from being 
propounded to said witnesses upon the subsequent ta: cia gz of said 


« 


ievositions upon written interrogatories Nereine 


| oe ° 
For such other and further relief to the cou ct may seem 


just and proper 


/s/ FW aa cis Te. Stet 
fhomes B, Scott and 
Joseph £, Casey 
ee for Defendant 


607 Ring ‘Building 

4200 Highteenth Street, N.W. 
fashingten, D.C. 20036 

338~2 S315 H i 


App. 20 


SOF 2 ARY JUS 


HOLION FOR Sina 


The defendent, Rita P. Cannon, by her attorneys, Thomas B. 


Summexy Judgment 


and Joseph E. Casey, moves the Couxt for 


pursuant to Rule 56 of the Fedezel. 


=> 


state a claim egeinste the defendant, Rita EF. Cannon, upon which . 
grented, 


2. That it is apparcnt from the Complaint, Answer ana 


3 end Interrogatories filed herein that the 


ated in the Complaint did not 


ele wasjarerome (ameeiuie ehocee Gn Casaren Weereme whe. ernie Sri ROSS 
action end therefore the action is barred by District of Cohumbia* 


/ 
Code Title 12, Sec. 301 (1957 Ed. as amended). Therefore, there 
r 
is no genuine issue as to any material fact and defendant is 
““ 
entitled to Judgnent as a matter of law. ee : 2 
oe ao = ‘<= * 
3. ‘thet it is apparent on the face of the Complaint - 
PP ; 3 
‘ a 
together with Answer to Interxogatories end Responses thereto, |. a 
: ~ o <e60 : - - . - te 
Oepositions of plaintiff Thomas A, Cannon and defendant Rita P. 
“ 


Cannon, together with ac countant Russell ii. Kepler, that plain- » 
? ? CF , 


App. 21 


¥ tiff is not entitled to maintain this suit by reason of leches 


end the dolay of the plaintifé, 
“3 = ¢ 


4. The alleged agreement set forth in the Complaint by its. 


, 


| 
te 
| 
| 


: , 
terms was not to be performed within one year from the making 
thereof and neither said agreement nor any note or menorendim 


thereof was ever made in writing and subscribed by the party to 


be charged therewith as his lawful egent as required by the law 


of the District of Columbia. 


~ 


ntiff having weived his right to contest or 


otherwise object to the Will of Ethel B, Gannon in Administretion. 


855-69 filed in the Court by failure to assert a claim or objec-. 


: 


tion within the time reanired by lew tn the probste proceeding 
claim conceruing real property in this 


action. 


In support of this Motion, defendant refers to the record 
herein including the facts disclesed by the plesdines which con- 
sist of the Complaint, Answer, Interrogatories and Responses 
thereto, Deposition of plaintif£ and defendant, together with 


the accountant, Russell H, Kepler and the exhibits attached hereto. 


vespectfully urges this Honorable 


¢ Sass 
Court te grant suamary judgment in favor of this defendan 
r grant sw x 


s 


- perett 
tovether with court costs and attorneys’ feces. 
“a - 


2. For euch other and further relic£ as the Court may 


seem meet and proper. 


Scott and 
oseph i Casey 
Attoracys for Defendant 
607 Ring Building 
120C Zichteenth Sore 
Iashingteon, D.C. 20036 
336-3213 


MOTION FOR SIBMARY JINR G8 COUNTERCLATA 


Counterclaimant, Rita P, Cenacn, by her attorneys, end 


to Rule 56 of the fedceral Rules 


~act end thet the counterclainsnt is entitled to judgment 
_matter of Lew as to the Counterclaim filed herein. 

In supvort! cf this Motion the Cor unterclaimant refers to the 
record herein including the Counterclaim, the Answer, Depositions, 


‘and admissions cf& the counteréefendant filed herein. The facts 


> 


- able Court to grant summary jucgment for coutiterclaimant on the 


“ 


bid 


App. 23 
THEREFORE, this Court should eater judgment for the counter-. 


claim as to liability, subject to ex parte prcof as to amount. 


WHERETORE: 


Leet 


1. The counterclaimant respectfully moves this onor- 


eo 


Counterclaim filed herein together with costs and attorneys' fees. 


2. For such other end further relief as to this Court 


seems just. and proper, 


ey freee 


Thomes 3. Seott end 

Joseph 2. Casey 

Attoracys for Counterclaiment 
607 fins sattci=se; 

L200 Dighteenth Streer, NW. 
Washington, D.C. 20036 


333-3313 


[Certificate of Service Omitted in Printing] 


[Caption Omitted in Printing] 


+ SRATHENT OF ISSUES INVOLTED 


The following issues are factual ones to be determined 


at the trial: 
1. Westhe Plaintiff originally a partner with his 


t 


father? ! 
2. Was the partnership created after his father's death 


— which included his two sisters — a matter of tax convenience? 


« 


App. 24 


x. 


3. Were the properties claimed by the Defendant paid for , 


by the partnership and out of its funds? 


ke, Was the constructive trust created by the facts in 


5, Did the delay of the Plaintiff in bringing action 
prejudice the Defendant so &s to nake applicable the Gostrine of 
Laches? 

additional withéravals by Thomas Cannon to be 
charged to his capital account, or wero they part of the compensa~ , 


tion for his 


FRIEDLANDER, FPRIEDLANDE Respectfully submitted, 
& BROOKS vary 

920 Woodward Building 

733 - 15th Street, H.W 

Weshington, D.C. 20005 es 
Attorneys for Plaintiff. cP, Friediancer 
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ORDER 


A Motion having been regularly made by Defendant herein for 
Summary ‘Judgment pursuant to Rule 56 of Federal Rules of Civil 
Procedure in the Defendant's favor chosinctine the action on the 
ground that there is no issue as to any material fact and that 
the Defendant is entitied to Judgment as a matter of law. 

Now, on considering the Complaint, Answer, Admissions, 
Depositions and Exhibits; and after hearing counsel for the 


respective parties and due deliberation having been had, having 


App. 25 
found that no genuine issue as to any material fact and having 
concluded that Defendant is entitled to judgment as a matter of 


Q*Adaay of December, 1970, : 


‘law, it is this 
ORDERED, that the Motion be and the same hereby is granted 
and ‘that Judgment be entered herein in the Defendant ' s favor oo 
| 


;missing the action with costs and disbursements co be taxed By 


the Chere: in favor of the Defendant and against che Plaintiff. 


NOTICE CF APPEAL 


frm 


Notice is hereby giventhis -3rd day of December ,19 70, that 


Thomas A. Cannon 


hereby appeals to the United States Court of Appeals for the District of Columbia from the 
judgment of this Court enteredonthe 2nd "day of December ,19 70 
in favor of ‘Rita P. Cannon | 


_ against said Thomas A. Cannon 


ERIEDLANDER FRIEDLANDER & BROOKS 


£7) Ccerey, pe 
ees for 


App. 26 
[Caption Omitted in Printing] 
ORDER 


This.cause came on to be heard on Motion of Counterclaimant 
for Summary Judgment pursuant to Rule 56 of Federal Rules of Civil 
Procedure and the Court having considered the Complaint, Answer, 
Admissions and Depositions; having heard oral argument; having 
found that no genuine issue as to any material fact except as to 
amount of damages, and having concluded that Counterclaimant is 
entitled to judgment as a matter of law for such amount as shall 
be found to be due her as damages, it is this HE ae of Decembers™ 
1970, 

ORDERED: 

1. That Summaxy Judgment be entered in favor of Counter- 


claimant for such amount as may be due her as- damages; 


2. That ex parte proof be taken on this issue of amount due 


' Counterclaimant and if necessary before a Master.in lieu of trial 
before the Court. In no event shall the expenses of such refer- 


ence be chargeable or taxed against the Counterclaimant. 


App. 27 
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a NOTICE GF APPEAL 


Notice is hereby giventhis 14th  dayof December |, 19 70, that 


i 


» Thomas A. Cannon, 


» hereby appeals to the United States Court of Appeals for the District of Columbia from the 


judgment of this Court entered onthe ith day ot December | »19 70 
infavorof Rita P. Cannon. : | 


H+ against said Thomas A. Cannon. 


= 
This is the second Order granting Judgment entered in this 
cause. The previous Order has been appealed from prior to 


this date. FRIEDLANDER, FRIEDLANDER & BROOKS 


Attorney for | 
Plaintif£/Appellant 


i 
| 
4 
| 
i 
| 


App. 28 
-PROCEEDIN 
Whereupon, 
THOMAS A, CANNON, 
ee 


EXAMINATION BY COUNSEL FOR DEFENDANT AND COUNTER-CLAIMANT 


BY MR, SCOTT: 


.Q Would you kindly state your name and address? 
A ‘Thomas A. Cannon, 7720 Brookville Road, Chevy Chase, 


Maryland. 


ee * 

Q What was your capacity at the restaurant when you last 
worked there? 

A I was a partner and manager, 

Q All right. 
. Now, did you have a partnership agreement between the 
| partners of the restaurant? 
| A Yes. 


Q Who were the partners? 


A Ethel B. Cannon, my mother; Rita P. Cannon, my sister; 


and myself. 
£ 
Q And what was the date of that partnership? 


PS: don*t really know. 


Q I show you a partnership agreement, dated the 9th day + 


of July, 1956, and ask you to look at that and see if you can 


identify it. , 


App. 29 


MR, FRIEDLANDER: Look at the last page and see if 


that is your signature. 
THE WITNESS: Yes. 
‘BY MR, SCOTT:. 
Is that the agreement? 
‘tes, ‘sir. | | 
And is that your seneeers on the last page? 
Yes, sir. 
| Q Do you BOERS the signatures of Ethel 3. Cannon 
and Rita P. Cannon? | 
A That is right, yes, sir. 
MR, SCOTT: Would ee mark this, Mr. Reporter, a2 
Exhibit No. 1 for identification? ; : 
| (Document referrel to was marked 
| Exhibit No. 1 for identification.) 
BY MR. SCOTT: : | 
Q "Now, under that agreement, dated the 9th of guly, 1956, 
between Ethel B, Cammon and Rita P. Cannon and Thomas A, Cannon, 


. £ direct you to paragraph 5 and ask you whether or not that 


= “describes adequately the agreement, what the reoneccine shares 
: o£ ‘each of the partners were? | : 
A Yes. ie . i : 
foes ‘And that says that each pacer chall, . as hereby pro=- 
vided, have and own individually a TES SRS interest and share 


App. 30 
in the partnership assets liable to profit and income, is that- 
\ correct? 

A | Right. 

Q Now, directing your attention, Mr. Cannon, to the 
complaint that you filed, in Civil Action No. 776~70, which was 
filed on or about March 16th, 1970, would you be kind enough to 
tell me whether or not this. complaint was signed by .you and 
duly notarized? 
| My copy of it is here. This is the beginning cf it 
here (indicating). 

A I think I signed it, yes, sir. 


And you signed it before a notary public? 


Q 
A Yes. As far as I know, I did, yes, Sir. 
Q 


All right. 

One thing, before I go to. the complaint, Me, Cannon, 
who was the accountant that handled the beoks and records for’ 
the Cannon’s Restaurant?” 

A Mr, Russell Kepler, . 

: * * * 

Q And ali during the time that you were a partes, from 
the 9th day cf July 1956 util the Cannon's Restaurant closed, 
was he the accowmntant for the firn? 

A Yes. 

Q. Now, directing your attention to paragraph 2, Mr. 


Cannon, in which you say, that the Plaintiff 3; that is, Thomas A. 


App. 31 

Comon, and the Defendant, Rita P. Connon were the children of -. 
‘Ethel B. Cannon, now deceased, and during the Lisetime of Ethel 
oe Cannon you were all partaers and operating the business. 
Was that all the children of Ethel B, Cannon? 

No. I have’ a rintsers, 

' But she was not a partner? 

No, sir. 

These are the only partners? 

Yes. i 

Now, when did your mother Ethel Cannon dic? : 


February 21st, 1969. 


Q -:~*Directing ARE attention to ‘Paragraph 4 of the con- 


* ££ * 


" plaint, you say, that on BR ESE 1945, said Ethel B. Cannon 
took title by deed to the real Batata located in the District of 
Columbia, recorded as Lot 48, in the James E. Phillips Subdivi- 
sion, and in block 25 Fairview Heights, as per plat, recorded in. 
Liber 71, at BOTS 6, in the office of the Surveyor of the 
District of Columbia, and that the said block is now known, for 


BaLpCees of taxation, as Square 1920, 


Now, how do you know that Ethel B. Cannon took title 


» deed t6 this particular property described? 


¢ 


How do I know it? 


Yes, sir. 


App. 32 


A Well, Mx. Balser, who was the appraiser for the Aneri- 


: a 
can Savings and Loan, had her interested in buying it. That is ~ 


the reason. ; 


* * « » 
Q You say that the partnership had paid the consideration * 


‘for said property. 
\ . 
A I say that the partnership was making the payments ‘on 


the property. 
t * 
Q What type of property is it? 
A. ‘It is a 12-unit apartment. 
Q In other mordee you are saying that as of May 15th, 
1945, Ethel B. Cannon bought this property in her own name, and 
paid Wialeved Gywu payieal WOS becgwoary nexsell? 


A Did'she? I don't know, because she didn't have any- 


I did not ask you that.” 
<A L don't know how it oe I can't answer that. I 

don't know how she paid for it, I don't know where the money 
came from. 

Q You don't know whether the partnership paid for any 
consideration of any said property, do you? | 

A I am not saying that. The Soprentn on is property, 
that is my idea of it. 

Q We will get to that. I am talking now about when the 


property was first purchased. Did the restaurant? - 


"App. 33 


A. It could have. I don‘t know. ~ 


Q You say, under oath, that the partnership, in paragraph 
| . 


5, has paid the consideration for the property. 
MR. FRIEDLANDER: What is the question? 


MR, SCOTT: I want to know whether that’ is true or false. 


{HE WITNESS: I don't know how it was. ‘The only 
thing I can tell you, the payments were made. That is all I 
know, that is all I am nape on. I don't know anything about 
that. +e. ee ie : 

BY MR, SCOTT: | | 

All right. | 
Now, let*s get to the payments that you Say were made. 
Yes, : 
At the time of May 15th, 1945, in that year of 1945, 


x 


would you tell me what payments were made by anybody, other than 
Ethel B. Cannon, on this property? : 
| I don't know. : 
You don't know? | 

I don't know. No, I can't answer things I. don*t know 


“All right. 
Now, going to October 28th, 1952, paragraph 6 of the 
complaint, you say that Ethel B, Cannon took title to property 


described as Lot 1 in Square No. 2745D, end also Lot 48. These 


; App. 34 
lots, described as Square No. 2745D, as per plat recorded in the 
Office of the Surveyor of the District of Columbia, in Liber 89, 
ee Folio 7, Although the title was eaten in the name of Ethel 3B, 
Cannon, the meSeren price was furnished by the aforementioned 


partnership. 


L want to know, first of all, what type of property 


is this? 

A Where is it located? 

Q Yes. 

Bs SE don't kmow. What does it say as to what kind of” 
property it is? You gave me a lot of figures there, and I don't 
Imow if it is Northeast or Northwest. These figures don't regie- 

Lex With wey-aii the Lot muwess auc. gli that. 

Q Maybe if I showed you paregraph 6 it might refresh 
(your memory ., | | 

"A Sure. Where is this located? It would Bet if you 
would tell me where it is. 

. Q You are saying that you doatt oe what paragraph 6 
of the complaint means? Are | 

A I don't tmow under that. If you can give me some 
addresses, I can tell you something. I don't know lot numbers. 
I don't keep those in my head, lot numbers. | 

“Q This 12-unit apartment that you told us about that 
was purchased in 1945, where is that located, the street address? ~ 


tag? 


A I don't remember -- the 3700 block of Macomb Street, : 


App. 35 : 
or I imagine around that. It is just off of Wisconsin Avenue. 
| 


I don! t know the address. 


a 


+ * 
Let me go further into your complaint. ‘You say that 
under the terms of the will of Ethel B. Cannon, property located 
* at 7700 - 16th Street was devised to Rita P, Cannens 
‘A ‘That is right. : 


/_. 


Now, who owned 7700 - 16th Street, Northwest? 
- | « 


Q 
A. As far as I know, Ethel B. Cannon, 
Q 


“ All right. 
Now, either in October 28th, 1952, or on May 15th of 
1945, in relation to either one of those tracts that you enumer= 
ated in your compratnte can you tellus ebout any payments that 
“were made by anyone, other than by Ethel B. Cannon? 
oa Any payments? 


Q Payments on the property. 


A Checks were drawn from the restaurant to make payments 


All right. 
i Let's take the one athat is enumerated in paragraph 6, 
| the one of October 28th, 1952, which you have described there as 
. Lot No. 1 in Square. No. 2745D. Tell us when the first check was 


coc for any payment on that property by the restaurant. 
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I don't know the exact dates. I don't know. 


Do you have any checks. to that effect? 
sX¥eS. 
Are they in your possession? 
Yes. 
Do you have them here with you? 
Ro, £ don't. 
MR. SCOIT: Will you furnish us those? 
MR, FRIEDLANDER: No. I think you better. ask him 
where the checks are. . 
MR, SCOTT: He said they are in his possession. 
MR, FRIEDLANDER: Is that right, have you got the 
checks, the originais? , 
THE WITNESS: fo. The originals, my sister has them. 
Pardon me, my sister has them. She took all the checks from the 
office. Pardon me, I misunderstood you. My sister has them. 
BY MR. SCOTT: 
You _say you have photocopies? 
Yes, sir. 
When did you make those photocopies? 
Within the last 6 or 8 months. 
Was it before or after the restaurant closed? 
Before. 


Before the restaurant closed? 


App. 37 | 

A Yes, I couldn't make them after because all the checks 
were gone. | : 

-Q Now, you indicated, by the terms of the will, certain 
properties art to Rita P, | Cannon. Did you make any effort dur- 
ing , the tine the will was filed, or during the period prescribed 
by statute, to contest in any way that will? 

A ~ Not that I know of, I didn't contest it. 

Q You did not contest it? . | 

A No, sir, not as far as I lmow, | 

Q You knew that by that will your mother, Ethel B. 
Cannon, devised this property to your sister, Rita P. Cannon, 
is that correct? | : 


A That is right. 


* *£ *& 


MR, SCOTT: I am going to ask him if he made any 


BY MR. SCOTT: 

Q Did you file By papers with the Registrar of Wills 
indicating that this property was in seybery s name other than 
Ethel B. Cannon‘ st 

A Not that I know ote 

Q How much money was POS for this aiieges property that 
was purchased on October 28, 1952, and described as oes No. 1 in 


Square No. 2745D? c | 
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_What was the question there? 


How much was paid for that property on October 28, 


I don't know. Is that 7700 - 16th Street? 


I don't know. | 


* * & 
¢ 


Q Now, let's take the property that is listed in para~- 
graph 6 of the complaint, designated es Lot No. 1, Square. No. 
2745D, and also Lot 48, in the same square. | From the time that 
your mother bought that property until you filed an action on 

| March i6th, 1976, did you make eny attempt to assert any clain 
to this property from the time that I have indicated untii you 
SBE (oi ohn woe 


. 4 


A No, sir. 


Q - Directing your attention to the property mentioned in 


paragraph 4, which you assert was purchased cn May 15th, 1945, 
Lot 48, in block 2, Fairview Heights Subdivision, now kmown, for 
purposes of taxation, as Square 1920, from that time wmtil you 
-filed this action, on March 16th, 1970, did you do anything to 
assert any right that you may have had to this property? 

A No, sir. 

Q Now, can you tell us the total amounts, if you Imow, 


of any moneys that were paid from the restaurant partnership on 


any of these properties? 


A I can’t give you the total, no, sir. 


App. 39 _ : 

Q As a matter of fact, Mr. Cannon, the partnership agree= 
ment was mae even in existence at the time either one of these 
properties was purchased, isn't that correct? : 

A I-guess so, if you say so. I don't know. 

Q Well, the partnershie eoreenene was the oth day of 
July, 1955, Both of these PSUR were cnteeo in your com= 
plaint to have been bese prior to that time. 

A es. Soa | 

Q So they were purchased ortor to the partnership agree= 
ment, isn't that correct? _ | 

A Right. | | 

Q Kow, in aoe 9 of your complaint, you indicate 
‘that here was an understanding that although the title was taken 
ia the name of Ethel B, Cannon she held it for the benefit of the 
partners. Tell us when that understanding took place. 


A I just took it for granted that it was > “that is all. 


Q You just took it for granted? i 
A Yes, sir. We tycnn He hel los Elie ae 
Q You don’t know, os your own knowledge, as to any agree- 
ment between any of che other partners as to any of this property, 
that is involved in this Litigation? 
A. I just took it for granted that everything was three 


ways. 


-Q In other words, ‘for the reporter here, your answer is, 


App. 40 

A That is right. 

Q Now, under the partnership agreement, how much were” 
the partners supposed to get from the business as income? 

A The saleries? 

Q=«Yes. 

A I think it was decided that mymother got $175 and the 
two of us got $156. i think it seys that in there. I think so. 

Q Now, were there times when you got any more from the 
partnership than that? 

& Yes, sir. 


-And how was that determined? 


Q 
A it was agreed upon by the three of us, mutually agreed. 
Q 


That at the end of the year, or how was_that arrived 


Whenever you needed it, 
-~Whenever you needed it? 


That is right. 


ek kK 


A tLhad drawn, I think it was, something like a thousand 
dollars when I was in the hospital, and the restaurant agreed 
that it would take care of it....They_ didn't have the cash at the 
time. 

Q Now, directing your attention to February 26, 1969, 


did you get any money from the Riggs National Bank for the bene- 


App. 41 : 
£it of the partnership and then use it for your own personal 
- £unds? | | 
A | No, sir. 
Qs ‘iI show you 2 photostat of a check and ask you to look 
“at that and see if you can identify it. : 
A ~ Yes, sir. : : - 
Look at the back of it and see who signed it, endorsed 
weit 
I did. 
Where did those fumds go? 
To pay = doctor bills. 
I see, How much was it? 
’ The doctor bills? 
How much did you get? 
~ $2500. 
$2500? 


A 
Q 
A 
-Q 
AS: 
Q 
A 
Q 
ix 


Yes. 
.Q That was in addition - to the other things thet you got 
from the partneceere as salary and income? 
A Yes, ; 
 Q Now, Mr. Cannon, from time to time you got balance — 
sheets from your accountant, Mr. Kepler, is that correct? 
A I haven't had a balance sheet from him for years. 


Q You have never seen a balance sheet from him? 
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Have you seen the balance sheet which is a complete 
cash assets and net worth of the partners -~ 


A Yes ° 


Q I see. 


is purported balance sheet that I referred to indi~ 


cates that you owe the partnership $32,711.93. Do you know any~ 


thing about that? 

A No, I doa‘t. 

Q It alse states that you are the only one that owed 
money to the partnership, that the rest have a balance due and 
owing them, is that correct? 

A -That_is what_it shows there... 

Q Would you deny that that is correct? 

A I will deny it because I don't know where it cane 


from, yes, sir. You show me where it comes from. 

Q One of the things you alleged in your complaint, which 
is stated in paragraph 8, is that the partnership, between the 
decedent, the Plaintiff and the Defendant, has been dissolved, 
the assets of said partnership be reduced to cash and the debts 
of said partnership should now be paid from said assets in it, 
which are now in the hands of Counsel for Rita P. Cannon, ae 
the estate. 


How do you errive at the propositicn, Mr. Cannon, that 


the partnership has been dissoived?. 


* * * 
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A . As far as I know, when they sold the restaurant it 


dissolved that, I imagine. I don*t know. How-was it? 


* * * 


Q LI take it from your answer that the question whether 


“, or not there was any understanding between the partners in parae-. 


H 


| greph 9, that although title to the property was | in the name of 
pesber B. Cannon that it will be held for the benefit of the men 
meres that there was no written SERS to that | SEEDS EY 
A Ask that ae 
Q “ALL renee ; | 
You say that, although the title was taken in the name 
of Ethel B. Cannon, that it was wderstood that although title 
was ‘in her name that it was held for the benefit of the partners. 
- A TL do, : 


- | 
Q I ask you, whether or not there was any written egree- 


ment between the partners to that effect? 


o 
oN 


A As ieee as z know, 
. There was no “written agreement? 
As far as I moe it was being held. 
Your answer is, no? 
No. 
_You are not able to state with any certainty as to how 
much, if anything, was ee by the partnership on | these prop= 


2 


erties? 


27 
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A I don't know the amount. 

Q Could it not be, Mr, Cannon, that your mother used 
what she was entitled to from the income of the partnership to 
make payments on these properties, is that correct? 

A I don’t mow. I don't know. I don't know. 

Q That could be true, though, couldn't it? 


A I don*c know. I don't know whether she cauld or not, 


ane 


Q How do you differentiate between the partnership making r' 


payments on this property and your mother, Ethel B, Cannon, making 
= * 


payments on this property? . 
; 4 
A I thought she would make the checks out for it, because 


it was paid out of the restaurant. 
Q But thet, of course, could be money that was due and 
ae her? . 
A I don't know. Pardon me, I don't know. 
ae IL believe that the restaurant was sold and the closing * 
had on February 10th, 1970, is that correct, Mr. Cannon? 
“A Right. . 
Q Now, at the closing of the sale of this property there #« 
was also certain real ete that aoraseed on to Mx. Cohen in s 
this transaction, was there not? 
OP See. ei 
Q Did you make any objection to any of the property being.* 


sort 


transferred to Mr. Cohen as being your part of this real estate? ov 
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A He was buying the partnership, I mean, buying the 


tract of land there, -|- 


- Q Did you sign S3/ ‘deeds, or anything, for the transfer 
of this property to Mr. Cohen? 
A 1 don't think so. Did 1? 


BY MR, SCOTT: 
Q You say that the consideration for the purchase of the 
properties that are asserted in paragraph 4, purchased May 15th, 


1945, and that on October 28th, 1952, as asserted in paragraph 6, 


> 
that the consideration for ‘those parcels was paid from the part- 


nership, 


I ask you, how do you arrive at the > fact that the 
partnership paid the consideration when you now state you don't 
know what the consideration was? 


* * * . | 


_> MR. SCOTT: I am asking him now what was the consider- 
ation that was paid. 


+ THE WIINESS: ‘Payments on these pieces of property _ 
_ were drawn off the restaurant. That is the consideration, 
Q At ‘the time your father died, what poopeeties » if any, 
did your mother then own? 


A None that I know of, 


) Q You are not able: to tell us how much was s paid aor 


either one of those properties? 


A No, I am not. 
Q Was there ever a meeting at any time, while the partner-- 
ship was in existence, when there was a discussion of either one 


of these two properties as being the property ofi the partnership? “ 


A Not es I know of. 


| Q So all that you are telling us today is, that your, 
| 


‘allegations in this complaint were assumptions by you? 


7 
* * 


MR, -ERIEDLANDER: Put it on the record. 
MR, SCOTT: You are telling him not to answer the 
question? 


MR, FRIEDLANDER: That is right. 


* * 


Q Now, Me. Cannon,- directing your attention to the 
Cannon's Restaurant itself, under the agreement of the perenercries 
dated July 9, 1956, do-you Imow how much deficiency there was 
in the payment of debts of that partnership when they were 
settled? 

A No, I don’t, 

Q So, having refreshed your memory now, there 1s a defi- 
ciency of $2, 097, 54 of the amomt to pay the debts of the Cannon'é* 

Restaurant partnership, is that correct? 


r& Yes, 


App. 47 


Now, have you made any effort to pay your prorata share? 


Yr Ros 
Do you intend to pay your prorata share? 


. If I have to. : ~ = 


Q 

A No, I haven't. 
ne 

A 


* * * 


Q. AmiI to further understand that March IE » 1970 is 


: the first time that you have SEES any right to either of 


these parcels of real cronies; as alleged in paragraphs i and 6 


o£ your complaint? 


* * * 


How did you become a partner in 1939? 

| 
I was.a partner in *39, I was a partner in 133, 
A partner with who? 


With my father. 


i 
" Who else was a partner? 


Just the two of us were there, Only tuo started it. 
Was there any partnership agreement between you? 
No. | 
'Q Upon the death of your father, that dissolved that 
| 


eee didn't it? 


A Then my mother and I were there together. 


¢ * * 


.. Now, tell us the date of the first tine that any agree~ 


! ment was reached between any of the other parties with regard to 


App. 48 
38 & partnership for the Cannon's Restaurant, 


MR, FRIEDLANDER: Axe you speaking of in writing or 


MR. SCOTT: I «am saying, any. 
"MR, FRIEDLANDER: All tents. Just so he understands. 
THE WIENESS: I don’t know the dates. 
" BY MR. SCOTT: 
You don*t know any ‘dates? 
No, sir. 
Now,what gave rise to the written partnership agree- ; 
ment, dated July 9, 19567 
A That, I don't know, 
g Tu otherswoids, you duu"i Kuyw way this was prepared 
and you signed it? 
A - Ido not know why, no, sir. 
You did not lmow why? 
No, sir. 
Now, while your mother was alive, Mrs. Ethel B. Cannon, < 
-isnét- it a fact that she actually ran the restaurant? 3 
~ Not by herself, no, sir. 
She did not? 


No, sir. 


Partner. 


A 

Q 

A 

Q What was her role in the restaurant? 
; 

Q 


What did she do in the restaurant? 


fens 49 
She would take cash. | 
It had nothing to do with the management? 
No, sir. 
She had nothing to do with the payment of bills? 
She paid the bills. | : 
She paid the bills? 
’ She wrote the. checks, some of them. : 
Q All during this time who ‘vas the accountant that was 
handling the affairs? 
9 Sensi. 


Kepler? 


Q 
A Yes. 
-Q 


‘Could you tell me, from 1956, the 9th day of July for- 
ward, until the close of business, what you obtained. from the 
restaurant in the way of income for the years, say, the end of 
the year 19562 | 
A I don't know. 


(#8 


Q Have you ‘made any loans from the restaurant in the _ 
last two years? 
A The check you showed me SEES | 
That is still fos end oainet ‘the restaurant? 
Yes. 3 
° qhat is in the amount of $2,500? 
| Yes, that is right. 


x * & 


App. 50 


Q Is it a fact that you and your father became partners 


operating a restaurant? 
A. That is right. 
Q And can you tell us the location? 


A 1270 - Sth Street, Northeast. 
* oe * I 
BY MR, FRIEDLANDER: 

Q Give us the date you first began_ to operate the restau- i 
rant as @ partner with your father. 

A September 27, 1933. 

Q And did the operation of that restaurant continue 
until your father's death? 

A Yes, sir. 

Q Now, either-at the time of his death or prior to his — 
death, did your mother participate in the operation of the 
restaurant? 

A She came over a year or two after we got started, 

Q . Whet did she do there? 

A The same thing as I told hin, ceshier. 

Q Not the same thing you told hin, just tell ne, 

A Cashier, and she would write the menus. 

Q And the other property, the apartment house, it is 
located on Wisconsin Avenue? 


4 Just off Wisconsin Avenue, On Macomb Street off of 


App. 51 


You only looked for those checks? 

A That is right. | 
| Q Now, did you find checks which were drawn on the part- 
nership account applicable. to these properties, that applied to 
these properties? | 

A’ Yes, sir, ; | 

Q Obviously some of the checks were monthly payments? 

A Yes, sir. | 

Q Were there some chécks that were ‘larger ‘then monthly 
' payments? oa 
A - Yes. ; 

* * * 

Q Did you see checks that were larger than monthly pay- 


Oh, yes. 


* * * 


- ‘What did you do with these checks after you discovered 


I photostated them. 


How.did you do that? 


“Did you remove them from the place of business? 


A 
Q 
‘A I took them out and had them photostated. 
Q 
A 


Yes, sir. 
Q Did you remove #11 the checks or just those checks 


that were applicable? | 


App. 52 
A Just. the ones I thought would be applicable. 
Q ‘And did you find a series of checks which seemed com- 
plete, or were they an incomplete series? 
A Well, they wasn't, you know, in rotation. It would go 
for awhile, then it would stop. I didn't go too far into it, 
you know, to make a study of it. . 


vt. qo a4 Bn af, ~ « PW en Real oe teh Btn on a ee ee | et tog ef 20% 
Q Wuen you wade these pnotestats, what dia you do wata 


, 
va 


I kept them. 

Didyou then give them to anybody? 

I gave them to a lawyer. 

To me, didn't you? 

Yes, But.I gave them.to-.another lawyer first. You 
are the one that has got then. 

Qa I have the checks that were photostated? 

A Yes, sir, 

Q Did you, prior to that time thet you saw these checks, 
know that these checks had been drawn applicable to these prop- 
erties? 

A I did, and I thought they were being taken care of. 


It was a joint thing, that is why, I figured payments were made 


jointly for the three of us. 


* * & 


52 Q Did there ever come a time when the partnership real 


estate property and personal property was sold? Do you remember 


that? 


App. 53 


_ No, sir. 


Do you remember being at the title company_ when the 


sale of the partnership occurred? 
A February 10th? 
Yes, sir. 
Yes, sir, I do. 


Did you at that time receive a check? 


Yes, sir. “a 
‘ Did you uderstand what the check was? : 
It was my payment for my part of the partnership. 
Q What was it represented to you as , what portion of the 
net proceeds? | 
A It was my mother's and sister's share. _My. mother's 
share went to my sister, and I would get ny. share. 
Q In other words, in percentages? : 


It was one-third. 


It was one third? 


* * * 


_BY MR, SCOTT: 
Q Mr. Cannon, one final question: I show you the sales — 


agreement with Mr, William Cohen as the purchaser of the restau- 
rant and ask you whether or not you can tell me if that agreement 
distinguishes between who are the partners under the restaurant: 
and who are the owners of the property, or the devisee of the 


will? on : 3 = 


App. 54 
I know nothing about it. 
I ask you to look at it. 
< am looking at it. I know nothing about it. 
What does it say here (indicating)? 
Here, it says Rita P, Cannon. 
What does it Say undexneath there? 
- Seiler. | 
What does it say umderneath of that? 
The will of Ethel B. Cannon, 
It also says devisee, does it not? 
That is right. 
It also has her name again as a partner, does it nots 


Yes. Rita P. Cannon is on there twice. 


You also signed there «s a partner? 


A 
aU. 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
= 
A 
Q 
A 


That is ny signature, yes, sir. 


WHEREUPON--— - 


agent RUSSELL H. KEPLER, 
x * * 


EXAMINATION BY COUNSEL FOR DEFENDANT AND 
COUNTER-CLAINANT 

BY UR. SCOTT: . : 

Q/ Hr. Kepler, will you kindly state your 


address? 


App. 55 
Q .Are you a Certified Public Accountant? | 
rey Yes. : 

.Q Now, directing your attention to the Cannon's 
Restaurant, which is located on Fifth Street, Northeast, prior 
to it vers sold on February 10 of 1970, were you the accountant 
for the restaurant? 

- A: Yes. 
Qa. How jong were you the accountant for the restaurant? 
A = Since 1942. = 

_& And you were continuously their accountant up until 

the time of sale? | 


A * Yes. 


Q Now, directing your attention to 1941, at that time 


who was the owner of the Cannon's Restaurant? 
h Ethel B. Cannon. 
Qa” Did there mane A time. in 1943 when there was a partner- 
ship agreement between Ethel B. Cannon, Thomas A. Cannon, Rita 
P. Croghan and Mary Elizabeth Cannon? ! 
’ MR. FRIEDLANDER: eX you give the date? 
MR. SCOTT: ° 1943. 
‘BY MR. SCOTT: 
Q.- I show you a document dated January 1, 1943, and ask 
you if oe can dentity that? 


ey re “This Looks 1ike the document that formed the partner- 


ship at the time. 


App. 56 


“MR. SCOTT: Will you mark that document for iden- 


tification, Defendant's Exhibit No, 12 


(Document referred to was marked 
- Defendant's Exhibit No. 1 for 
- Sdentification. ) 
BY MR. SCOTT: 

Q . Now, this partnership agreement that I have alluded 
to, on January i, 1943, ir. Kepler, ree 4s the partnership 
agreement that indicates that Ethel B. Cannon was sole 
proprietor at the tine that this was drawn? 

A That was my understanding. 

Q Now, did there come a time after January 1, 1943 
that that partnership Beene was Gissolved and a new one 
was drawn? 

A. There was’a new one, yes. 

@ < Now, I show you'a partnership agreement, dated the 
ninth day of July 1956, and ask you whether or not you can 
identify that? 

A. Yes, I can. 


MR. SCOTT: Mark that one as Defendant's Exhibit No. 


(Document referred to was marked 
Defendant's Exhibit No. 2 for 
identification.) 


_ BY MR. SCOTT: ’ 
; Q Now, what was the reason, Mr. Kepler, for the new 
partnership agreement, dated the ninth cay of July 1956, being 
. ai > \ > 


x 


drawn? 


App. 57 
A => Mary had withdrawn from the partnership and settle- 


ment had been made with her, and a few new conditions were 


introduced. . xe 7 sg ”, 
; | 


Q In other words, her interest was bought, out of the 
partnership? 


A‘ That is right. 


? 


- @ And then the new partnership was between Ethel Cannon 
SS 


Rita Cannon and Thomas A. Cannon? 
A _. Yes. 


Ss Now, you were SI525 were you not, the accountant for 


Ethel Cannon with respect to her financial matters? 


A Yes, I was. 
Q oie: you handled the income: tax returns not only for 


the Cannon's Restaura’ but for Ethel Cannon as well? 


~ “ 


A.” Yes. pe ee | 


Q Now, directing your attention, aire Kepler, to the 


matter of real estate, did there come a time, fron 1942 


forward, when you were “the account and that the cennen* Ss 


Restaurant ever owned any real estate? 

A | Never, to ny EOC 

-Q Rowe directing your attention further, ue, Kepler, 
to two parcels of property, one at 3720 aco Ssunsecs Northwest, 
listed as Lot 38, Square 1920, in the District of Columbiays 
and the property known as 7700 - 16th Street, Northwest, listed 
as Lot No.-1 and 48, Square “2745p, like in David, Were you 


acquainted with these no parcels of property? 


App. 58 
‘& | Yes, I was.- 
Q And would you tell us who owned nose properties, 
who purchased the properties? 
A. Ethel B. Cannon. 
Q And you were aware of the purchase as well as the 
payments that were made on these Droventient 
A © Yes. 
7700 ~ 16th Street, Northwest, was purchased in 1952? 
‘That sounds right. } 
And the viaecomb’ Street property was purchased in 1945? 
Yes, That sounds like it. 
AlL right. 
“and you ars personally She guainted wihta the fact that 
she made the dounpaynents out of her ne eanatda soot to 


purchase these properties? 


. 


A, It was out of her personal account, and the negotiation, 


of the mortgages. 
Q °. From that time on, when she owned these two parceis 


of property, and take first the 3720 Macomb Street property, 


account? 

A * ghey were handled by a real estate man, and he made 
the peymenisiions of the proceeds of the rents. 

Q Out of the proceeds of the rents? 


A Yes, 


App. 59 
Q Would there ever come a time eae she would use any 
‘of her money, out of the capital Seo OS of the Cannon's 
Restaurant, to make any payments on oece properties? 
A Not on that particular one, no, 
ic _ Directing your attention to. the 7700 - 16th Street, 
orthwest property, would there ever be a vans that she would 
make payments out of the money that she had in the capital 
account? 


& Not to my knowledge She did not, 


@ All right. 


if she had made any payments for these properties out 


of the capital account, would there have been | a Surplus to 
her EY 


A Yes. ° 


Q Now, did you bring with you, Mr... ‘Kepler, any books , 


records or accounts that would Show what the capital account 


of the various partners would be from, say, 


1956 forward to. 
| 
date? 


A, I have the records “from 1954 to date, 
Q. 


A 


Would sem show us those? 
This is a complete report; this is a summary record 
(indicating). 


- Q a right. 


- 


Woula you give us, at the close of business on 
” Decenber 31, 1969, 


the status or the capital accounts of the 


App. 60 
three san noen namely, Rita Cannon, Ethel Cannon and Thomas 
Cannon? 
A. ‘They are indicated on the bottom line of each of 

these two statements. 

Would you give them for the record, please? 

Ethel B. Cannon, $30,713.22. 

“Now, is that on the plus si 
A plus balance. 
In other words, that is how much she had due her? 


Yes. 


Thomas A. Cannon, minus $38,560.04. 


Q Now, stop right there. Does that mean he owed the 
partnersnip that muc money-¢ 

A 6 At was overdrawn to that extent. 

Q How about the next one? 

A Rita P. Cannon, plus $18,409.03. This was a balance 
that the partnership owed her. 

Q : Now, look at the account, over the years that you 
have indicated, from '54 once for Ethel Cannon. During 
those years, did she have a plus amount to her credit in the 
capital account? 

an is She always had a plus account. 
-Q And is it not a fact, Mr. Kepler, that she, from time 
to time, put substantial sums of money into the capital 


° 
account? 


* 


BEST COPY 
from the origin 


App. 61 
A , Over that same period, she “contributed 2 total of 


$113, 356. 66, 


Q How much did SES take out during that period? 
She withdrew of that amount, $94, 602. 93. 


A 
Q- Giving her a balance that you have tneteatoar 


. 


A Yes. 
Q 


And with regard to Thomas Cannon, what was the 


status of his account? + 
& During that same period, Thomas Cannon contributed 
. | ; 
$13,700. He withdrew, $55,019.80. 


Q That is out of the capital account? 
A Yes. I will interject here, they have previous 


|balances, as of 12-31-54, that there were certain profits 


+ 


credited to their accounts to arrive at the final balances 


which I stated before, 

! 

ae Q Now, Bath regard to the properties that 2 <I have asked: - 
you about; namely, the Macomb Street property, 3720 Macomb 


Street, Northwest, that Property, and the 7700 - 16th Street, 


| 
| ; gr 
| Northwest, property, in your income tax that you. would make | 


out for Evhe2 Cannon, would the taxes ang income from those 


‘properties be on her individual income tax return? 


‘ 


A Yes, they were, 
x) Bexe any of the taxes or incone, or any payments, 
reflected on the restaurant’ account for these Properties? 


A No, not on the restaurant account. Never, 


App. 62 
Q So if Ethel Cannon did make payments out of the 
_ restaurant account, for mortgage payments on these two pieces 
of property that I have alluded to, she would have made them 
‘out of her eapital account? 


4 If’ they were made, it would have been reflected that 


e 
i 


Q I see. And shé-could have done that over the years? 
A. She might have done that. 7 
Q Now, did Ethel Cannon ever discuss with you her 


ownership in these properties? 


A To the extent that she owned them, and that she would 


tell me, from time to time, that she was going to borrow money 


on them. Not in any hiph detail, no, I fust*had the under-— 


—- - 4 


standing that she owned them. 
Q I see. 
Did she indicate at any time to you that they were 


taken in her name but in reality owned by the Cannon's 


: t “ etd t — 
tg -. tt Lisi awe livel int Tht Ton pugs ete 
Restaurant? Cle pwr Aw We sep BEN Dow 

fn Miale, rnd sie AK 


- A ‘No, no. I never got that 4mpression. 

Q@ - Did you know of any agreement that was between the 
partners -- Ethel Cannon, “Rita Cannon or Thomas Cannon -- that 
the properties z mone indicated, those two pieces of property, 
would be taken in the name of Ethel Cannon but were for the 
benefit of Cannon's Restaurant? 


a 


A I never knew of such an agreement. 


App. 63 
Q  #£Were you ever given any instructions as to making any 
payments or allocating taxes to Cannon's Restaurant for the 


benefit of these properties? 
A = No i 
a Were you enetes Mr. Kepler, that by will Ethel Cannon 
left these properties that I have indicated to you -- 3720 
Macomb Street, Northwest, ‘and wee — 16th Street, Northwest -- 


to her daughter, Rita? 
‘e * * & 

Q Did Thomas Cannon ever indicate to you, at any time 
while you were the accountant, anything regarding that the . 
restaurant owned these properties? SE Yonah Pride Cal Gules 

: Chil “pwerew lh Ob eerie hoe tn, Ct See halon, 

A I never heard him say that. oC) - £0) “fave, 

Q “Now, over the time that you were the accountant, you 
furnished was partners with yearly statements of the financial 
worgh: of the partnership, and cae the matters that had to be done 
by them at the end of the Sear 

‘A. «Oh, yes, I furnished statements. 
Q Did you do it on just a yearly pasis, or on a 


quarterly basis, or how did you handle it? 


fh  karlier I had given them monthly statements. Later, 


4% was an annual one. 


os 


Q@ And all partners had access to your books and 


| oS Betis j | 
i records? -. ape : 


.~ 


ie To ‘the best of ny Imowleage, _ they did. 


Q pid you. ever refuse Mr. Thomas cannonany information 


App. 64 
concerning the Cannon's Restaurant? 
A By advice of counsel, I ata not give him the records. 
@ When was that? 
A. Shortly after his mosnents death. 
~Q I see. When you say, on advice of counsel, what do 
you mean? 

4, | Camalser“said the records were going to be required 
by somebody else and that they be kept intact until he had 
released them, 

Qs I see. You have kept the records consistently? 

ek “Yes. 

Q « Now, on both of these properties that we have talked 


avouv, 3720 Macuw Sereet anc 


T700 - 36th Sivcet, the money 
that was made as euicoun payment came from the sale of other 
properties at times, is that correct? - 

A Yes. Or from Mrs. Cannon's personal bank account. 

Q I see. And both of these, of poems were mortgaged 
by her? 

A Yes. 

Q “The last statement that you made for the partnership, 
om a yearly basis, was December 31, 19692 

is 


A That is right. 


g via you also make the income tax returns for the 


. partnership return? 


A, . Yes, 


App. 65 

‘Q@ Did you prepare the sncome tax return for Ethel 
Cannon also? 

A : Yes. 

4 And in the income tax return for Ethel cannon, you 

ineluded income and taxes, as well, on the ae properties that 
we have discussed? Z e 

4 That is right. 

Q Now, would you receive the settlement ‘sheets on these 
two properties that we have discussed here today> Mr. Kepler, 
so that you may have them in computing your tax records for 


Ethel Cannon? 


A ° Yes, I have those records. 
Q I pelieve the total price of the property at 7700 


| 16th Street was $73,500. 


A Yes. | 


-Q ~~ And the amount of loan on that property, by the 


| Anerican Building & Loan Association, was $40, 000? 


A oon 
Q The property at 3720 Macomb Street, aid that have 
| a loan from the American Building & Loan Association .of 


- $40,0002° 


A Yes. 


Ge: Eo is it fair to sey, Hate ‘Kepler, all during the 


time you were the accountant, at all times Ethel Cannon owned 


App. 66 

3720 Macomb Street, Northwest, and 7700 ~ 16th Street, North- 
west, in her own individual name? 

A : Every indication would be that she did own them. 

Q From your records, she made all the payments from 
her funds én these two properties , on the mortgages? ~ 

A Yes. 

“ % 

Cannon has paid any part of the thirty some thousand doliars 
that he owes the Cannon's Restaurant? 

A I have no record of that. 

Q You would rere a record of it if he had paid it? 

& If he haa paid it, and it were put in the funds, I 
- would have @ recora. 

Q Do your records reveal how much the debts of the 
partnership on Cannon's Restaurant was at the tine that the 
restaurant was sold? 
A. «6 The trade account amounted to $25,925.12. Deposits 
by customers was $1,232.00. And there was a note of $9,000. 


~There was Federal withholding tax, $240.97. 


District withholding tax, $171.68. Federal unemployment 


compensation, $212. District unemployment compensation, $5.83. 


Sales tax, $688.26. 


That is all I have of recon. 


Q All right, sir. 


App. 67 


ie 
MR. FRIEDLANDER: That is Lot 38, Square 1920, for 


Macomb Street. 
. * * * * 


Q How much did the purchaser _pay.in_cash? 
A By deposit, $1,000. By a loan, American Building 
Association, $35,000. Balance due, $4,067.68. 
Qa -The total price and expenses included these three 


items, they totaled the same as the others, or were there 


some adjustments? 


A Yes, there are adjustments. 


ee 
Q Now, did you, in setting up the books, noe a a 
check to the District Title Company for $4 067.682 
No, 
How did you lmow it was paid then? 
I knew that Cannon's Restaurant did not. 
How did you know who paid it, not who aid? 
I don't know who paid it. i 
You don't know whether or not it was.a cashier's 
Ee j | | ee es | . 
A No. It does not indicate how it was paid, It says 
on here, paid 5-15-45. And it has J. H. Stadtier. 
Q How much of it was predicated on what she told you? 
A She told me she bought a piece of property, and she 


gave me this so I could pit it on the record, so I could get 


App. 68 


Ne a Tete a se ees 


the depreciation on it. And from that time on, Donohoe would 


give her an annual statement as to the payments on the account, 
all of the statements. 
Q How much in rents was obtained from this property, 
pe would your records show that? 
A Around $10,000 a year. 
8 ‘That was what the gross rent was? 


The gross rent. 


* * * 


g What happened to the proceeds over maa above the 
expenses? * 

A i turned them over to Mrs. Cannon, 

Q Now, on CHOOT Oneney at 7700 - 16th Street; that is, 
Lot No. 1 and 48, in Square 2745D, that, too, you depended 
' entirely upon the statement? 

A. Yes. 


* * *€ 
Q _-Would you look at that statement and tell us, please, 4 
what titie company it was settled at? 


2h 
: A Lawyers' Title Insurance Corporation. 


* * € 


Q Now, what does that show the price was? 


A $73,500. 


Q@ - And what was the number of the Lawyers! Title 


Corporation case? 


A 36248, 


App. 69 


« 


And what is the date of that settlement sheet? 


October 28, 1952. 
And do you find a mortgage loan there that was made? 


Yes. American Building Association, $46,600. 


tv 


' And what was the deposit on that? 


$3,500 e 


Pp oP Pe P eo PF P 


And what was the cash payment at the bottom?- 


$30,480.05. 3 Sie : 


* & * 


~ 


What is your memory of the transaction, if you have 


I do not know how she settled that one. 
* * * 
‘Do you know how the mortgage payments were made or 


paid on it? 


A. I understood they were being paid out of her personal 
account. | 

Q You did not record things like that for tax purposes? 

A I never handled her personal account, | 

Q You never did? 

A No. 

@ So that-is why you do not know anything about checks: 
that she may have used? ee 


~ A No. 


Q Do you know what bank she dealt with? 


App."70 
No, I do not. 
Would your records show what banks she dealt with? 


No. 
* * * 


When you first knew her in 1941? 


Yes . * 


Q Well, this partnership agreement, did she ever 
discuss that with you after her husband dicd? 


A That partnership agreement was not entered into 


until 1943. 


* * & 


Se your, first knowledge of the restaurant was when 


restaurant? 
A Yes, that is right. 
‘And later the two girls came in? 
That is right. 
And still later they formed the partnership? 
That is right. 
Q Do you recall any information you received about 


this partnership, how the profits were to be divided? 


A When I first came there, my understanding was that 


Ethel B. Cannon ovmed it and the children, as they worked, 


were employees. 


App. 71 

Q In other ona up to the time of 1943, it was your 

information, that you received, that Mrs. Cannon was the sole 

owner of the property? 
A => s- Yes, sir. 


Q You knew the relationship between the mother and the 


son was @l11 right, there was no difficulty there?) ° 
A. Not to my knowledge. 
Q And the daughters; that is, the sistérs, and the 
brother, they got along all right? 
A Yes, they did then. 


Q There was no problem then? 
SEN Secor | 

. | 

Q Do you Inow who recommended the partnership agree- 


A No. 


ment be drawn up? 


A ZI did, 


Q What was the reason for recommending the partnership 
agreement? 


A. ‘For equitable distribution of the profits, rather 


than just plain salaries. 


Q - In other words, there were some tax advantages, wasn't 


theré? 


.4& / There was that, yes. _ 


Q Was the restaurant doing well during that period? 
A ‘Very well, 


| 
| 
| 
«| 
fs 


Q There were some tax problems? 


A =6S-- Yes, there was. 
* * * 


Q Do you know-how the distribution of profits were to 
be made under that agreement? 
A There were salaries. I forget what the amounts were. 
Q In the par PEROT IY | 
A The salaries to be paid. 


x em 


Q Well, did you explain to her that partners drew 
certain shares of the partnership profits? 

i I think I went ginto. the partnership set-up rather 
bo oue ie) but she insisted she get a certain salary, Thomas 
get.a Cereniol salary, Rita get a SEE amount and Mary get 
a certain amount. And after that deduction, the remainder 
of the profits were to be distributed equally. 

g In other words, after the so-called draws, which 
would be charged to each partner? 

Yes, that is right. 


Then they would divide the profits, share and share 


< 


That is right. 


Did you prepare the tax returns on that basis after 


Yes. 


ry 


Q I think you said you would furnish monthly statements 


for a while? 


App. 3 
A ‘Yes. 
Q . And then-there came a time, but you aid not tell us 
when, when you changed it to annual statements. ober have 
any idea when that. was? 


A About the last ten years. 


* * * 
J 


Q Well now, then, a new partnership agreement was draun 


eee ae 


up in 1956. At the time the new-one was drawn up, the other 
. a | 
partnership had been operating for, sone,.twelve. or thirteen year: 
is that right? | 
| 


A That 4s right. - | 
aa 4 | 
Q ~° How did you handle the capital accounts? How did you 
" build them up? What were your mechanics of doing 4? 
4 By adding the profit, by deducting the witharawals. 
Q fell, I gather before 1956 you would count the 


draws as expenditures before you computed the profits? 
© | 


A Yes. 
Q@° So you would take the profits, and from the profits 


. you would have already deducted the expenses, so this would 
have been net profits? | 
A That is right. 


You divided that. four ways? 


When there were four. Later, when there were three. 


Q 

A 

Q We are talking about the four now. 
if 


Z would divide it four ways. 


App. 74 
- How would the people receive their money? 
A. They got a check every week representing this salary 


or araw. 


Q - But that would not be charged to their account. 


“ 


* * * 


THE WITNESS: That would not be charged to it. 


* oe 


A But if they drew any other amount, or if any amount 
was paid for their benefit, it would be charged to their 
account. | 

Q@ What do you mean by paid to their benefit? who 
would determine that? | 

A ; Well, many a year Thomas here had notes on his car, 
I think on personal Soon. Cae he has Care them over and 
the restaurant paid them, and they were marred "Thomas Note." 
‘I think 4¢ was Riggs Bank. I forget vhat the other bank was. 

Q How | much would it have amounted to and what years 
were they in? Were they recurring things each year? 

A, Every month. .A monthly payment. 


-On the automobile? 


Q 
A Yes, 
Q 


Now, that monthly payment would have amounted to 
what, would you say, on an automobile back there at that time? 


A A little more recently, over $100 a month. 


* * * 


App. 15 
Q What: ds this $38, 000 and “notin that, you are 
EES about that was charged vo ae CODERS account? How 
would you ipnenic that down? i 
A "I have it broken down. | 
Q You just have got some figures there. nere,1s your 
backup information? : 
A From my me. 
Q What sort of ‘records? 
A That I have nerve the last two years. 
Q Take a look at oe : 
A in January, the Riggs Bank, $1,067.18. "January 
thirteenth, he drew $250. : 
Q What was that for? 
-A . Cash. : o 
Q « How was it represented, as far as you are concerned? 
“A My understanding was that he PooldeEne money out of 
the register and put a memorandum in, | 
Q . Did you see the memorandum? 


Rita told me it was a memorandum. 


A 
Q What? 
A 


_ Rita said it was a memorandum. I have some memos 
; eal 


a ae | 
Q Let me ask you about this one iten. Did you get 
your information about the $250 from Thomas Cannon or from her? 
: A : j ree s 


A. From a check stub. 


* * * 
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The check stub, and the record that it cleared the 


Didn't you check to see who endorsed it? 
Yes. ; | 

Your memory is that you did? 
Yes. | : 


And your memory is that you saw whose name was on 


the back of that check? 


A It was endorsed by the restaurant. 

Q Who signed Cannone dnescanente name? 

A It was stamped on there. 

Q As I understand it, your provedure was that you _ were 
told by the sister that he had drawn out $250 from the cash 
“resister? 

A. Yes. 

Q And you were to charge his account for it? 

A That is right. 

G@ So somebody drew a check from the bank account, 
payable to the bank, to their own account? 


A To cash. 


Q And that check was then re-deposited? 
- That is right. 


Q@° And whose endorsement was on the check besides 


Cannon's Restaurant? 


A That is all, just Cannon's restaurant. 
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@ Who wrote Cannon's Restaurant on it? 


A It was stamped. 


~Q Who was in charge of the books themselves at the 


restaurant? Who was the cashier? 


A. Rita and Thonas. Both, I guess. 
Q You think they, were? | 

> | ah | eeiwomalseencneniporniatitneimestscers “thomas, I am 
sure, went to the bank with ‘the money. He made deposits. 

Q Let me ask on when on saw that item and Rita 
told you to charge his capital .account with it, aia you, ask 
him? | 

fe No. “By the same token, Rita also had itens in here 


| 
where she drew money out and said, “Charge it to me." 


* * + 


fe: Q@  Lunderstand. You did what:she told you and kept 
\ the records of it? 


A That is right. 


: * * * 
Q Yes. . This is '68, 
& Yes, Okay. 
* * * 
Q Now, how much did he draw that year, according to 
your records? 
‘Ah He drew $2,079.52. 
-Q Above ‘the $7,8007, 


A Yes. 
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G Well now, can you tell me, after 1956 or right in 
1956, in July, a new partnership agreement was drawn, and what 
was the erenrenent mentee that agreement for the partners to 


< 


share? . ’ 


A Ethel B. Cannon was to get $175 a week. Thomas and 


Rita were to get $150 a week. 


A ©. Yes. 
Q. Now, what other income, if you know, did Ethel Cannon 
have? I think that 4s the mother's name, Ethel? 
A Yes, 
She had rental income. 
Q From the one property? 
A = From this restaurant she got $200. She got that for 
the restaurant. ; 
That came out of the partnership? 
Yes. 
This was considered an expense? 
Yes, 
How do you know she owned that restaurant. building? 
She acquired that before I got there. I was told 
she owned it. 
@ That 4s. just what you were told? 


A 
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Q@ You just presumed, from what you were told, that she 


was supposed to get that rent because the partnership contract 
drawn that way? 
A §6Yes. 
Q. You have no real information as to who really owned 
it, do you? 
A No. 
Q You also haverm real information as to who owned 


the cther two properties, except that the settlement sheets 
: : 


o 


_ that you saw? Ch See ae | 


’ 


A, I thought that was good evidence. 


* * * | 


Q At the time these agreements were made and the mother 
‘““ywas given presumptive title to all the real estate, their 
relationship was very 00d? i 

“MR. SCOTT: I Ses to the term presumptive. 

SE WITNESS: Yes, sir. 
MR, FRIEDLANDER: That is what I called it. I called 


| 


it presumptive title. You can actually call it title. 
we NAS oe 


MR. SCOTT: You ‘are talking about real estate now? 


ER. FRIEDLANDER: Yes. 
= * * * ° 
a When you first got there, you presumed the husband 


had owned it and the wife had taken it over? 


A Yes. 


ee 80 

Q Of course, you said that you EhOuent the husband had 
been the owner and his son had been employed by hin? 

A ‘That was my understanding, yes. 

Q ° And you got that understanding from the mother, the 
widow? 

A, 86Yes. , 

Q You never got it from him, did you? I am pointing 
to the son... Did he ever tell you that he was not a partner 
with his father? 

A 6© He did not tell me that he was or that he was not. 


Q He nevér mentioned it? 


A. No, 


nN How’ offen @id won talk ta him shont the rartnershin 
ie Fe RE OL, <a  ¥ aes a 
affairs after the partnership was formed? 


A 06 don't think we ever discussed it. I thought at 


was a good working arrangement. I just earried on, like that. 
Q Well, did you ever discuss with the widow as to what 
she owned? 
A No. 


MR. SCOTT: Well, just a minute. I will object to 


your inquiry corcerning what was behind this partnership 


agreement, as of January 1, 1943, because this partnership 
agreenent speaks for itself. It says that she was sole owner 
at the time that this agreement was signed. 


* * * 
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MR. SCOTT: And all of them signed. 
* * 


| 
Q i understood, from what you told us, that you had 


not aces the onto with the widow as to who owned the 


restaurant. Did I misunderstand you? 
i 
A It was so cut and drieiin BY mind, that she ovned it, 


that here was no question, there was no objection at that 
tine when we discussed the partnership. If there had been a 


prior one, I think it would have been brought ine, esos 


“” 


. ® Are you telling me that Thomas Cannon, Sone was 
in on the discussions. about forming the partnership? 


K ‘Certainly he was inon that. 

- é | 
* * * 
Q In.1955, what was the division? That would be on the 


back, wouldn't it? | 


A,“ "Each one drew $4,895, ‘The mother drew $4, 895.86. 


The children drew $4, 4895.87. : | 
| | 


Q. Did the mother draw the same as they drew? 


A .. Yes, Well, one penny less. 
Q “What pappedied to the salaries? | 

A  - The salaries that year,were erratic, and q don't know 
why. The mother drew $7,950. Thomas drew $6,625. Rita drew 
.$5,830. They may have been under another schedule at that time 


from the one that was originated.in.1943,. 
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Q- How much did he draw each year thereafter that was 
charged to his capital account? 
et % 
“THE WITNESS: In 1956, it was $5,743.84. 


BY MR. FRIEDLANDER: 


it was $2,173.57. 

it was $1,083.50. 
1959, | 
1960, $448.91. 
1962, $3,288.54. 
1962, $3,360.77. 
1963, $4,918.20. 
1964, $2,664.63. 
1965, $5,848.60. 
1966, $6,269.11. 
1967, it $7,488.62. 


* * * 


In 1968, it was $2,079.52. 


In 1969, it was $6,340.22. 


“Now, in 1958 he contributed $1,000. In 1961, he 


contributed $3,700. In 1962, he contributed $9,000. 


* * * 


Q Do you lnow of any time when anybody ever made a 


i 


demand upon him for the payment of the minus capital account? 
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No, I don't know that they ever did. 

Now, having in mind the statute of Limitations _ 
__ MR. SCOTT: I object to that. ‘The statute of 
limitations is a matter of law, and this questioniito this 
witness, he is not capable of answering any qeseoien or 


questions based on that. 


'Q.: Bearing in.mind a three-year limitation period, 


* * * 


at the end of three years after his account had fallen, aid 
you make any demand upon him? 


MR. SCOTT: I will object to that. 


THE WITNESS: I never made any demand upon him at any 
: : 
time, | 


* * * i 
| 


Q Did you report the situation of the account to his 


sister or his mother? 


A It was a matter of record. 


‘ 


Q - Did they imow about it? 
A Oh, yes, they knew about it. 
Q And as far as you were concerned, you were never 
instructed and you never made any demand upon See 
A =, I never asked him for anything peer tine to this. 
Q How much, would you say, the overdrafts were for the 


years '67, '68 and "69? ; 
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. MR. SCOTT: That is what he is talking about. 


{HE WITNESS: At the end of the year 1967, his over- 


draft was $26,000. 


For *68? 
$2,023.83. 


‘And in *692 


$10,277.32. You see, he had a loss that year. 


* OF 


Q Have you ever audited the restaurant, by way of 
examining all of the checks that were drawn from the en eeerane? 
&- I would Bee all the enacts yes. 
How would you schedule then? 
I entered them. 
Did you have a check register? 
Yee, a check register. 
a oe 
64 Now, one more question: On the SOperey owned by 
” ‘Rther comme. on which ane received rent from the Cannon's 
Restaurant, did she personally pay the taxes and any mortgages 


on that property? 


4, On the restaurant property? 


” Phereupon, 


- RITA P, CANNON 
* * &* 
-DIRECT EXAMINATION ~ 
BY MR. FRIEDLANDER: 


Would you state your full name?_ 


Rita Patricia Cannon. 


* * 


-Q And do sod recall where you were first employed . 
Before you went Snto“bhe restaurant business? | ; 
A In the government. 
Q Would you tell us the one immediately before 


* * * 


you went into the restaurant business? 
A The Census Bureau. Business census. | 
Q And how long had you beem employed there? 


“A From August, 1939, to April of 1943. : 


Q And would you mind telling us what your earnings 


ee * 


Q Now, after your marriage to Mr. Croghan, did 


i 
you have any problems with your father and mother i ee 
relative to the marriage? es 
MR. SCOTT: I object to that. It has noe 
relevancy to this proceeding. : 


_ MR. FRIEDLANDER: I will connect it. 


. THE WITNESS: I refuse to answer, sir. , 
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Q Now, isn't 1¢ a fact that your father and 
mother a@idn't talk to you for a year before you went into 
the restaurant business because of the marriage? 
MR. SCOTT: I object to that. 
MR. FRIEDLANDER: I will change that question 
pecans it contains an error. 
BY MR. PRIBDLANDER: : 
Q Is it a fact that your mother one father 
refused to talk to you because of the marriage? 
MR. SCOTT: I object to that and direct the 
witness not to answer it. It is not relevant. 
BY MR. FRIEDLANDER: 
Q What was your Benepe rs to your.-father 
before his death? Was it good or bad? 
A very good. 
Q And you had a close relationship with your 


mother at that time? 


A Yes, sir. 


Q And had that relationship remained the same 


immediately preceding your going into the restaurant 


business? 


A Yes, sir. 
Q Can you tell me the circumstances which surrounded 


your going into the restaurant business? You had been 


working at the Census Bureau. 


Citteemcne aa > 


Yes. 

And then you changed and went into this restaurant?, 
> oe | 

Because I was needed there. 


Who asked you to come there? 
ee * : 


A My mother, 
.Q@ And can you fix the time that she asked you 
to come in there? 


A No, sir. 


You have yo idea at all? 


No, sir. 


Q 
A 

| 
Q When did you go into the restaurant business? 
A 


I worked in there-- I was in the Census, and 
"helping out at mentee sir. . 
Q Well, can you tell me the time when you 
became an employee of the restauranth and not-- and 
ceased to work for the Census Bureau? 

A Well, I did both from 1941 to 1943, and in 
1943 I went full time with Cannon Steakhouse. : 

Q Now, what was the conversation-- substance of 
the conversation you: had with your mother ‘before. you 
went full time into the restaurant? 

A I couldn't answer that, sir. 

Q I mean, how aid she suggest to you that you go 

to work in the restaurant full time? What did she say - 


to you? 
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They needed me there. 
Your mother said they needed you there? 


Yes. 


Well, there came a time in 1655 when the 


restaurant gave here$12,000, as I see there? 


A Yes, sir. 


* * * 

Q And she owned a portion, she was one of the 
partners? 

A She wasn't a partner, but my mother wanted 
to give it to her. 

Q So this was 2 gift, was it? 


Yes, sir. 
tk x 


And do you mow whose account that was charged 
+ oe & 
Cannon Steakhouse, I imagine. 
Well, the pank account, of course, but who was 
making the gift? 
A Cannon Steakhouse. 
Q Well, did you agree to it? 
A Yes, sir. | 
And your brother agreed to it? 


Yes, sir. 


BEST COP) 
from the origi 


App. 89 
Q And what did y'all get in return from your 


Sister? What sort of document, if any? 


A Nothing that I can remember back, sir, 14 years 
| 


ago. 
* * * 


Q On guly 9 of 1956, a partnership ngreenent 
was prepared and executed Do you remember that 


A Yes, sir. 


a i 
* * & | 


Q Hadn't there been a partnership agreement as 


earlyeas 1942 or 1943? 


A Yes, sir, but it was nullified. 


* * * 


Q When was it nullified? 


A I would say around 1948. 


Q . What were the circumstances under which it was 
nullified? Did you have’ a meeting and everybody get 


together and cancel the contract? 


A. Yes, sir. 
Q What were the reasons for cancelling the 


conenecen if you remember? 
A I think mostly because it was not accepted by 
Internal Revenue. | 
Q The partnership made in 1942 or 1943 Nes 
| 


not accepted by the Internal Revenue? 


A ‘hat is right, sir. 


App. 90 
So that was then agreed to no longer be in effect? 
That is right, sir. 


Then what was the ownership of the restaurant, 


Ethel B. Cannon. 


A 
Q It went back to your mother's name alone? 
A 


Yes, sir. 
Q So you are saying that up to 1956 there was 
no partnership? 


A That is right. 


* * & 


Q And in 1956, was that partnership agreement 
recognized by the Internal Revenue Bureau? 

A Yes, sir, 

-Q And that remained in effect? 


A Yes, sir. 


* * * 


XT Q During the time your father was running the 
restaurant, do you recall whether business was good or 
bad? Did your father make a lot of money in the restaurant? 


A No, sir. 


x * * 
it was @ marginal operation, was it? 
I would say. 


And did there come a time when business increased 


and improved a@ lot? 


Yes, sir. 


A 
Q That was during the war period, wasn't it? 
: : 


Yes, sir. 

Q And it was during that DORE that you went 
into the restaurant? 

A Yes, sir. 

Q Now, when you went into the restaurant, you said 
your brother was doing the same as he had SOAR and 
as far as you know he had always made purchases of tne 
merchandise or food for the place? 

A Well, at SEES 5 when my father was there, he 
would purchase food, as well as my brother, and my 

mother. My mother was there in the restaurant. | 

Q Your mother was there in the restaurant when 
your father was alive? : 

A Yes, sir. 

Q And she worked there, too? 

A Yes, sir, | | 
Q And after your father died, who owned the 


restaurant then? 


A My mother, 
* * 


Q And was that on some basis of the will that 
your father left? 


A Yes, sir, 
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Q And you recall where the will was, or where 
it was probated? In the District of Columbia? 

A In the District of Columbia. 

Q And under the terms of the will, your understand- 
ing is that your father left the restaurant to your mother? 

A Yes, sir. ° 

Q Nou, what was the position of your brother at 
that time? Was he a partner? 

A No, sir. 

Q He was just an employee? 

A Yes, sir, | 

Q And he remained an employee of restaurant as of 
July of 1956? 


A Yes, sir. 
* * & 


Q Look at the 1943 agreement, look at that. 
Now, who drew that, do you know? 


if No ete 


a The name on the bottom there, the lawyer's name 


is on there, isn't Lt? 

A Krenlin, Townson, Brook & Kirkland. 

Q And did you know anything about them making up 
that agreement? 

A It was made oe See sir, 

Q Did you attend any main So discuss the terms 


of the agreement? 
<] 


No, sir. =| 


You are named as one of the partners in there? 
Yes, sir. | a 
* * & | 


Well, who told you what it was going to be? 
It was “just drawn up, sir. 

Drawn up, handed to you to be signed? | 
Yes, sir. | 

Did you read it? 

Yes, sir. 

Everybody read it? 


Yes, sir. 


And everybody signed it? 


> © > © Fr © > © P O 


Yes, sir. 


* €¢ « 


Q -. Do you PORCHES who presented the agreenént, dated 


> 


July, 1956? sea ea 


I think that was drawn up by Mr. Kameliera. 


A 
Q And who presented it to you? 
A 


He discussed it with all three of us. 
Q Mr. Kameliera discussed it with you, your mother, 


and your brother? 


Yes, sir. 
And where was that meeting? Do you 
In the restaurant. 


He came down to the restaurant? 


Yes, 
Did he have a document already prepared? 
A I don't remember all the details, sir. 
Q Well, when did you see the agreement that you 
signed? Before this meeting or during this meeting? 
. A During this meeting or before, I don't remember, 
sir. | 
Q Was any conference between your mother, your 
brother and yourself when this document, dated July, 1956, 
was prepared? 
A Yes, sir. We all sat down and talkea about it, 
if that is what you mean: 
What Was Cie convercdtiun? Do you renciber? 


No, sir. 


Well, did you discuss what interest each would 


I wovld imagine so. 


Well, what is your best memory? You don't remember? 


* * * 


But you do remember you did sign it? 

Yes, sir. 

Now, at the time you signed it, was there 
any change in the operation .of the. restaurant. after you 
signed the agreement? 


A No, sir, it went the same way it was before. 
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Q@ Went just the way it had before, there was no 
change? | 
a No, sir, 


Q And you didn't have any problems at that time 


Spe 


in respect to the operation of the restaurant? 
A No, sir, 
“9 Have problems with any of the customers? 
No, sir, : 
No quarrels or fights with anybody? ° 
You INOW, I don't really like this xin of 
questioning. Why would I fight with a customer? 
Q I don't know why. If you didn't, just, say no. 
A I can't see where this-- 
Q@ I have been told that it did occur. That is 
why I asked you. 


MR. SCOTT: What was that, Mark? 


occur. That is why I asked you. 


| 

MR. FRIEDLANDER: I have been told it did 
gos 
| 


MR. SCOTT: Mr. Friedlander, I object to this 
ee « , 

Who would keep her records, personal records? 

Her personal records? : 

Yes, 

Mr. Keppler, - 


And you didn't? 


A No, sir. 


Q Well, now, did you get any funds from your mother 
during this period after 1956, up to the time she died? 
Did she turn over any money to you? 


A No, sir. 
* * x 
Q Now, can you tell me how many fur coats did 
your mother buy for herself and you? Z 


BR. SCOTT: I object to that. It doesn't have 


any relevancy. 


* * x 


THE WITNESS: I refuse to answer, Mr. Friedlander. 
BY MR. PRIEDLANDER: 


Q Well, can you tell me if your mother bought 
expensive jewelry for you and herself during the partner-. 
ship? 

MR. SCOTT: I object to that. The mother isn't 
here to answer why anything was Hone It isn't relevant. 


THE WITNESS: I refuse to answer. 
* ££ * 


Q Do you know the name cf a lady that would live 


with your mother from time to time? Could you give us 


her name? 
A My aunt. 


Q What was her name? 


Mrs. Alice C. Lang. 


A 


@Q 


out any rooms, or anything? 


A 


Q 
A 
Q 
A 


x 
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And 4s she still living? 


Yes, 
She lives in the house with you? 
Yes,- sir. ; 


And who else lives in that house? You don't 


| 

| 
No. i 
a“ 


Just you and your aunt live there? 
That is all I have to say. 
Ma tam? 


I don't have to say iho lives in my ee se. 
* * & | 
You refuse. to. say? 
Yes, sir. 
* *€ * 


Now, “do you know whether “she drew any money out 


of the restaurant over and above the $175 a week? 


A 
Q 
A 
a 
pleased? 
A 


Q 


If she did, it was hers. . 


That wasn't the question. 


I don't know, sir. 
You felt she had a right to draw whatever she 


Yes, sir. 


Even after the 1956 partnership was formed? 


Yes, sir. 
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Because you didn't think that was a real partner- 


Yes. 


+ * * 


Q And do you know what arrangements that Tom Cannon 


had? Just an employee? He was just an employee? 


* * * 


A I figured we both were. 

Q Well, ag far as he was concerned, he was an 
employee. He was not a partner? 

A Yes. : 

Q And that has been his position right straight 


through since he worked for his father? 


ITA 
“Oe 


* * *€ 


Q And during the years when business was good, 


did you get any part of the profits? 
A It was all on the books, sir. 
Well, did you actually get it? 


There were times when we were given extra checks, 


Who would give you the extra check? 
My mother, 
In other words, they were sort of bonuses, then? 


Yes, sir. 


50-50? 
TA 
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With my mother. 


‘And who paid the expenses of living? 


Both of us. 

You each contripated a certain amount? 

Yes. 

And what was the measure of the contribution? 


I couldn't say, sir. I paid for something, she- 


paid for something. 


Q 
A 


Q 
what were 

A 

Q 

A 


Q 


But you treated it almost as if it was the same? 


Yes. | 
In other words, you didn't distinguish between 
your bills on ime were her bills? | 

No, ‘sir. 

And ne would you determine what you would ayo 
When soriething needed to be paid, I would pay it. 


Well, like mortgages on the house. Every month 


you have to pay a certain payment-- 


A 


Q 
A 


Q 


My mother paid them. 
You didn't pay them? 


No, sir. 


Do you know what bank account she would draw out 


the checks to pay that? 


A 
Q 


Her personal, mostly. 


Now, where did she keep her personal Dank account? 


zs * £ 


& 

Q 
existence 
os A 


Q 


for her? 
A 


Q 


A 


wanted to 
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National Bank of Washington. 
And do you know whether that season Was 
up to the time of her death? cs 
No, it wasn't. 


Do you know when it was closed? 


No, sir. 


Well, didn't you handle your mother's affairs 


I don't understand your question. 

Didn't you handle things like hanking her money? 
Lt put 2zv in the voank, yes, sir. 

And you would help her draw it out if 

araw a check? 


No. She was very capable cf taking care of 


her affeirs. 


Q 


Q 
A 
Q 
A 


Q 


she died? 


Well, didn't she become 4111? 


Yes, sir. 


An@ Gid you get a power of attorney from her? 


Yes, sir. 
Ana when did you get..the._poyer. of attorney? 


I con?% remember. 


5 


Well, how long before she died? For years before 
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Yes, sir, . 
And who drew the power of attorney? 
Nr.. Kameliera. 
- And that power of attorney was only to you? 


Yes, sir. 


And that gave you the right to draw on her account?’ 
| 


Yes, sir. 


Q Did you ever draw on her account? . 
A 


I paid her nurses during ner last illness, 
senses: paid them ont of my accovnt for the first 
of cays. 

Q And where was your account iccated at this 
A At Rigg's National Bank. 
Q So it wouldn't be in the same bank? 
A She transferred it. She was originally in t 
National. 
Q _When did you go into the Rige's Pank? 


A When they opened a branch on Fourth Street, just 


around the corner from the restaurant. 
ear the place of business? 
‘Yes, sir. | 
And your mother changed her account there? ~ 
Yes, sir. 
And .you had an account there?” ~ 


Yes, sir. 
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Q And did you have power of attorney when they were 
in the Rigegts Pank? 
A Yes, sir. 
And did you have power of attorney when they 
were in the National? 
A 
g Aud how Long dia you have poxer of 
A I dontt remember, 
Do you go back to 1956? 
I. don't remember, sir. 


Do' you know where the power of attorney forms 


I think Mr. Kameliera has them. 

You think he has them? 

I would think SO. 

Ang did you have more than one power of attorney? 


No, sir, 


Well, you had one for National Bank of Washington? 


I just had blanket power of attormey. 
Blanket power of attorney? 


Yes, sir. 


And that ran until the time of her death? 


MR, FRIEDLANDER: I have no further questions. 
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MR. SCOTT: Good morning, Your Nonor. 

My name is Thomas B. Scott. I represent the cefendant 
in the principal action and the counter-claimant in the counter- 
claim. 

We are here this morning on the motion for summary 
judgment on both of these items, in the beginning by the defendant 
ana the counter-claimant on the counter claim. 

First, in reference to the principal -- 

THE COURT: Are you here for the plaintiff? 

yr. FRIEDLANDER:: Yes, Your Iionor. 

THE COURT: Very weil. 

MR. SCOTT: With reference to the motion for summary 
judgment on the principal action on behalf of the defendant the 
following is referred to by counsel to the Court, namely, the 
deposition of the plaintiff, Thomas A. Cannon. 

. Now this is an action by the plaintiff here to assert 
an ownership as to twe pieces of property, one at 7700 Sixteenth 
Street, and the other one is -- indulge me just a moment -- 
the Biter one is an apartment house. 

7700 Sixteenth is the first one and the other is 
1270 Fifth -- no, that is not it. “That is the restaurant. 

I will pick that up just in a moment, Your Honor. 

IN which the plaintiff here is asserting that Ethel 


Cannon, the decedent, who was originally the owner of the 
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*"3 restaurant, then became a partner with her children, 
: 
& 


Thereafter one of the children SGESE SS a partner 


and phe, thereafter had a new partnership agreement at which — 


time Ethel Cannon, Rita Cannon, and Thomas Cannon, were partners. 
Now the plaintiff is saying that Ethel Cannen, during 


her lifetime, bought these two pieces of property in her name for 


the benefit of the partnership. 


Now if you look at the depositions, you Look at the 
; | 
exhibits in this case, I think you cannot escape the conclusion 
that there -is not one scintilla of evidence to support that. 
: 


I£ you will go to Mr. Cannon's own deposition, which 
I took, on page five, he does not know the date of the pvartner- 
ship- | 
On page ten he doesn't know where the marley came from 


for the apartment house unit when she bought those. 
| 


On page eleven of his deposition he does not know of 


any payments made other than by Ethel B. Cannon on these 


properties. 


On page thirteen it affirms that Ethel B. Cannon 


owns 7700 Sixteenth Street. 


Incidentally, 7700 Sixteenth Street was her home. 


that ‘s WEES she lived. 
On page nine, ten, and eleven of fits deposition, he 

does not know what was paid by the restaurant as consideration 

.for the apartment property, although he asserts that in his 


complaint. 
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As a matter of fact, on page twelve he doesn't even 
know where the property is located. 

Now, he doesn't know on page thirty-four ~- he doesn't 
know what the purchase price of these properties are. 

I say eS the Court on the basis of his deposition — 
itself, he has asserted nothing to indicate that there was eny x 
aac -- and I am Rtas to cet to that agreement that we 
talk about, because he asserts that in his complaint. 


I might as well allude te it now because he says as 


far as the agreement is concerned, he said there was no written 


agreement as to this property being taken in Ethel Cannon's 


name for the benefit of the partnership. 

As 2 matter cofact he just took it for cxanted. That 
is on pages eighteen and nineteen of his deposition. 

Now, I think, Your Honor is well aware that an agree- 
ment of this sort, which would he for the benefit of the 
restaurant, even on its face, is in violation of the statute 
of frauds. [It wasn't in writing. 

Z Another thing Mr. Cannon asserts on the fact and which 
I think is eae obvicus, these properties were bought in 1942 
and 1952 -- I think that or nineteen -- yes -- there are about 
esting Poo years since the first parcel was-bought and there 
are about eighteen years since the second parcel was bought 


-- and all this time Mr. Cannon, Thomas Cannon, has done 


nothing to assert any right to this property. 
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I say that on the theory of the statute of limitations 
che is barred. es 
| On page seventeen of -his own deposition he said ‘he 

aidrt make any attempt to assert a claim until March 16, 1970, 
‘and this so in response to both properties 

Now even on the basis if you go into the question ots 
whether or not this might sound in equity, you get the g .«stion 
of laches, which I have asserted as an affirmative defense. 

Here again you get a protracted length of time with 
no assertion of any claims. : : 

He waits until hisjmother dies. A will is filed 
which he doesn't get but one hundred dollars under, and then, 
all of a sudden, he files an action in this court te assert his 
claim to some property. 7 3 

Now the exhibits show -- exhibits one and! two of the 
defendant in the file -- the settlement sheets were! in the name 
; of Ethel Cannon. 

She paid the downpayment and floated a trust for the. 
balance. ; : 

‘Also, the testimony of the accountant who tandled the 
restaurant and herindividual tax, matters stated that no tine 
did they ever consider either one of. these properties as part of 
the partnership interest of the restaurant. : 


. He further stated -~ 


THE COURT: It was néver carried on their books? 
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MR. SCOTT: Never was. 

He further states that with regard to the individual 
tax returns she paid the taxes herself. She took then as 
deductions in her own individual names 

, That was on page fifteen and sixteen of Mr. Keplér*s: 
aeposition. 

On page six and seven of Mr. Kepler?$s. deposition 
he said that the restaurant never owned the two pieces of 
property in question and that Ethel B. Cannon owned the property. 

THE |COURT: Mr. Scott, I think you have made your _ 
point. Let us hear from the other side. 

MR. SCOTT: Very well. 

MR. FRIEDLANDER: May it please this Honorable Court, 
my mame is Harry Friedlander, appearing for my father who is 
in trial elsewhere. . | 

rf it please the Court, we have filed a statement of 
issues involved along with our response to these motions and 
we submit that the issues are the six as set out, that they 
are factual issues that must be determined at trial. 

j First, whether the plaintiff was originally a partner 
with his father, as we claim, and not whether the mother owned 
the seoeaternth. 

Secondly, was the partnership that was formed following 


his father's death -- the partnership with his two sisters -- 


‘ 


a matter of tax convenience or was it a true partnership as 


| 
alleged by the defendant? ! 


We submit that it was a partnership formed at the 
suggestion of the accountant for tax reasons. ie 
Thirdly -- 
THE COURT: Was there ever anyting on the books that 


showed the Se Seecewnvics oamedl that property? 


‘' MR. FPRIEDLANDER: Wo. And we don't contend that there 


ever was. 


Our suit is to impose a resulting trust upon the land 


that was always held in Edith Cannon's name, and we never contend 
that the legal ownership was in the partnership, but we contend 


that there was a resulting trust of one-third of the beneficial 


SEO for the benefit of the plaintiff in this, case. 


Now whether the properties were paid for, including 
| 


the initial Sere and the later payments on the mortgages, 


. out of partnership funds, although through the legal owner of 


| 
THE COURT: Do you have something that shows that? 


“the: property and whether -- 


MR. FRIEDLANDER: Well, if it please the Court, I am 
. Bees 
'not as familiar with the factual backup material that supports 
s | 
my case from the beginning. 


the complaint as I would be were, this 


But we do allege that in the complaint and I represent 


to the Court that we believe at a trial Of. ‘the case that those 
| : 
Cae 
THE COURT: Well, we haven’t reached that stage yet.- 


matters alleged in the complaint will be proven. 
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We are liable to have a summary judgment here and now unless 
you can show it. 


MR. FRIEZDLANDER: I would like the Court tc -- I am 


not’ sure of the exact question the Court was seeking to have 


‘answered, 
THE COURT: You have stated that you believe that a 
trust should be imposed upon this estate at this time. 
MR. FRIEDLANDER: That is correct. 
THE COURT: In behalf of the partnership because it is 
the ea tion of the Plaintiff thattthe funds for the purchase 
of this were made out of partnership funds. 


I want to know what you have to prove it. 
: 4 


ets PRT EDT-ANDEP. The funds fox the puychase, the 


‘ money with which tirs. Sooner made nes initial purchase, came to 
her from the parthership. 

THE COURT: Well, we assume that as a partner she had 
funds coming to her, don't we? 

MR. FRIEDLANDER: I must tell the Court that I cannot 
at this moment tell the Court in what form it came. That woulda 
be a guess on my part. 

My understanding from what I have pane able to read 
of this file is that the funds were disbursed to nen for the 
purpose of making this ae and at all times this was a man 


dealing with his mother cee sister. 


“THE COURT: Did he have an agreement in writing with 
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his mother about the purchase of this property? 
MR. FRIEDLANDER: No, he did not, 


THE COURT: The Court will grant the motion for summary 


judgment. 


SCOTT: May I now go to the other part, if I may, 


Your Honor? 
THE COURT: Yes. | 
.MR. SCOTT: ‘The other part is the Bounce where 
we assert that Thomas Cannon owes the aonb. of which my 
client would have a two-thirds interest, since oe has assumed 
through the will her mother's interest and she had, under the 
partnership agreement, an interest in her own nane. 
Now, Mr. Kepler's deposition and also Mr. Cannon's 
Geposition, I think there is admission as to certain amounts. 
Mr. Kepler said that Mr. Cannon owed the asics 
$38,560.04. That is on page nine of his abposittens 
ais And he says that Mr. Cannon over the years contributed 
$13,700 and withdrew $55,019.80. 
That's on page ten of his deposition. 
“THE COURT: ‘This is Kepler's? 
MR. SCOTT: Yes. 
Mr. Kepler was a certified public accountant for the 
restaurant. | 
. | 
On page sixteen of his deposition he says there is no 


record of Thomas B; Cannon's ever paying the $38,000 to the 
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lo , restaurant. 


The debts of the partnership on dissolution were 


$2,097.54 outstanding, which Rita Cannon paid, and which is 


admitted by Thomas Cannon on pege thirty-three of his deposition 


to be the facts. 

He admitted owing the partnership $2,500 on page 
twenty back when he got some money for some medical bills. 

And in spite of all this Hr. Kepler asserts that 
in the becinning the partnership got monthly statements which 
showed all of these balances due the partners, and ehecestten 
yearly statements of the partnership. 

That is on page thirteen of 

{ib COURT: Now, thiscteen oF ; 

WR. SCOTT: Yes. 

So Siser to this Court that the issue of liability 
as far as Thomas Cannen is concerned I think is resolved not 
one by Hr. Keplerm but by Mr. Thomas Cannon himself. 

Now the guestion arises as to just the amount that is 
due and owing. 

I submit that we be given summary judgment on the 
question of liability and the exact Ean of how much Mr. Cannon 
owes should be determined either by ex parte proof or by a master. ey 


THE COURT: Mr. Friedlander. 
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detriment to my client I would ask that the matter be continued 


so that my father, who is familiar with it, and who is this day 


| 
engaged in trial elsewhere, be permitted to argue. | 


THE COURT: The difficulty is, Mr. Friedlander, that 


you have the ES) for the case while you are here. 
I am afraid if you aren't familiar with it that isa 
r 


Tatter between you and your father. 


MR. FRIEDLANDER: Well, I would respectfully disagree 


with the Court. 


: | 
THE COURT: The Court would grant the summary judgment 
: 


subject to ex parte proof. 

MR. FRIEDLANDER: Well, may I be heard to| argue in 
opposition? 

THE COURT: If you have something. 

MR. FRIEDLANDER: Yes, I have. 

THE COURT: I understood you didn't. 

MR. FRIEDLANDER: I would ask the Court for permission 
to respond directly to page and deposition references only. 

THE COURT: Very well. : 

MR. FRIEDLANDER: I would point out to the Court, as I 
would have on the earlier motion had I been permitted to complete 
that, that the fact that the defendant doesn't specifically Ceny 
that something occurs or his SEES! is not BOod! as to a specific 


point, does not prevent him from winning the case at a trial if 


he is able to prove those. necessary elements by the pee mony 


of other parties. 
THE COURT: Without anything in writing? 
Mr. Friedlander, I am afraid when it deals with real 


property that that would not be the law, 


“MR. PRIEDLANDER: Well, I will respectfully disagree 


with Your Honor. 

In this case we were dealing at all times with a 
family partnership, a loose family partnership, which we submit 
was formed for tax purposes. 

The man was dealing with his mother and his sister, 
as I have told you. 

It will be noted in the deposition of Thomas Cannon 
‘Az paces-nineteen and twanty thet moneys wore drawn for @oector 
bills and hospital expenses, but moneys were drawn separate and 
distinct from the formal agreement for Salaries, and that any 
moneys drawn by Mr. Cannon, the counter-defendant, were drawn 
by mutual agreement of the parties and were not moneys that 
are now subject to a claim against Mr. Cannon. 

This isn‘t a claim for unpaid taxes. It is a clain 
for readjustment in accordance with the formal agreement, 
that was honored,by its breach by all the parties. 

At page twenty-one of Mr. Cannon's , COREE SE he Genies 
that he was ever shown a balance’ sheet for Dany, years and that 
testinony: is contrary to the testinony: of the accountant. 


And if that testinony is believed he a no way of 
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knowing that this auditor had made the reports that are claimed 
to have been made or that he should be bound by them at this 


stage in the event. 
I point out to the Court that the auditor was also the 
auditor for the mother and the defendant in this case, the 
counter-claimant. : 
THE COURT: I have never known that the faiiure of a 
partner to look into the facts or obtain a balance sheet, or 
something of the sort, gave him grounds for Genying the validity 


of it. 4 
- Doesn't he have a burden somewhere along| the line? 

=~ FRIEDLANDER: But he is charged as if it is an 

account statement in this motion for summary SSSR SES that 
he received or knew of the accounting procedures and reports 


and was aware that he was being charged. - 


THE COURT: He did draw the money. I think that is 


aanitted, is it not? Beet 

| MR. FRIEDLANDER: There is no doubt that he received 
certain sums of moneys, but he is shore os if his account, 
his partnership account, or his personal account with the partner- 
ship, was charged with these sums and he took no steps to correct 
those items. | 

; THE COURT: You have indicated throughout that this 

Nes a partnership for tax convenience, etc. 


MR. FRIEDLANDER: Yes, Ma'am. 
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THE COURT: I am afraid that when a person sets up a 
valid partnership and it is legally cperating, that the burden 
is a rather insurmountable one on the person who is going .to 
claim that that is not a proper thing, or what they were intending 
to do, or the papers show they weze intending to do. 

At least so far as I have been able to determine in 
this: file I have not seen anything that would indicate in 
‘documents that the plaintiff can overcome that burden. 

‘You have ample remedy,I am sure, inthe Court of Appeals. 
I will grant the motion for summary judgment in the first 
instance for the pacancamte 

I will grant the judgment on the counter-claim subject 
to cx parte “pxoof on she snounc. 

MR. SCOTT: May I submit the orders, Your Honox? 

THE COURT: Yes, certainly. 

Has plaintiff's ome seen the order? 

MR. FRIEDLANDER: I am seeing them for the first time 
at this instance, Your onor. 

THE COURT: We will take time for you to read them. 

MR. FRIEDLANDER: I have seen the order. 3 

I would ask Your HOnor for leave to submit counter 


orders within a short perio@ of time so that I could confer 


again with my father whose case it is. I suggest two or .three 


days. 
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THE COURT: Let me ask you, Mr, Friedlander, what EES 
1a they be on summary judgment? 


MR. FRIEDLANDER: Well, in the one order dealing with 
: the last motion, the second Paragraph deals with referring the 

matter’to a masternin lieu of trial by the court. 

* I wish to confer to consider whether or poe to ask 
the Court for leave to Proceed on appeal prior to SS tine 


in order to save -- 


| 
THE COURT: Yes, very well. 
I have signed the order for summary judgnent. I will 
withhold signing of the other order Pending an opportunity to 
have your father produce something. 


MR. PRIEDLANDER: Thank you, Your Honor. | 


MR. SCOTT: May I say something, Your Honor? 


THE COURT: Yes, : 

MR. SCOTT: As Your HOnor's clerk is avare, I am 
leaving for I hope a well deserved vacation for one week and I 
will be back on the 10th of December, 

I just wanted to apprise the Court of that. 

THE COURT: I assune since this is the zag of December 
that that will give Mr, Friedlander an opportunity to present 
his own form of order in that matter and to have served it on 


counsel, so it will be in your hands by that time, and we will 


take it up on the lit That is a Ea aNe at ten OreaSeae 


MR. SCOTT: Thank you, Your Hone 
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PARTIERSHIP AGRUS SRE 


THIS AGRESMET made and signed in quadruplicate at Washington, 
District of Columbia, es of the Ist day of donuary, 1943, by and between 
Ethel B. Cannon, Rita P. Croghan, Mery Elizabeth Connon, all of tWashing- 
ton, District of Columbia, and Thoms A. Camron, of Silver Spring, 


aed . 
je 


Nontsonery County, Maryland, 

WHEREAS, hele oid Ethel B. Cennon has heretofore ouned and 
operated as 2 sole propr rictorship a business known as SCeRRORSS: Resteu- 
rant" st 1270 Fifth Strect, Northeast, in the City of iashington, District 
of Columbia, and 


OT oh eet ae ad ante o.2 OM. Wve . 4 
HOAAD, bie Sas ss0Do fe Cennon, rita P. Creghen “and ff ry 


Elisabeth Cannon have Ronee ofere been employed by the said Ethel 3B. 


Cannon in the conduct of said restaurent business, and 

WHEREAS, it is desirable to increase the operating capital to 
meet the expanding growth of business, and also to provide that the 
said employees shall have en interest in the business and a greater in- 
centive in promoting its growth and efficiency, and 

WHEREAS, the said Thomas A. Cannon, Rita P. Croghan end Mary 
"Elizabeth Cannon are willing to contribute such additional capital and 
to continue to devote their tine and efforts to said business, pro- 


vided that they are made p2 artners therein: 
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NOW, THEREFORi, in consideration of the premises, and of the 
mutual covenants and agreexents hereinafter contained, the parties here-~ 
to agree each with the other as follozs: 


1. The parties hereto shall, as partners, engage $n jand om 
duct the business heretofore carried on by Ethel B, Cannon, lenown as 
"Carmon's Restzurant", that is to say, a general restaurant and eating 
house business, including the sale et retail of alcoholic end other 

| 
beverages, in the District of Columbia and in such other places as the 
partners shall mutually agree, including eny and all levful wisiness 
incident thereto. The partnership. shall begin business ds of) January zLn 
-1943, and shall continue until the dissolution of the pertnership by 
mutual agreement, death of a partner, or Gpertion of lev. hy party 
hereto shall heve the right to terminate this partnership by giving 
sixty (60) days' notice in writing to each of the other parties hereto. 

2. The firm neme and style of said partnership shall be 
"Cannon's Restaurant". The business of the partnership shall be con= 
sucted for the tine being at 1270 Fifth Street, Northeast, in the City 


of Washington, District of Columbia, and at such other place or places 


as the partners may from time to time select, 
3. As capital, Ethel B. Cannon agrees to contribute to the 
partnership all of the assets except real estate used by her as of 


| 
January 1, 1943, in the conduct of said business, including cash, in- 


ventories, supplies, furniture and fixtures, automobiles, good-will, 


franchises and 211 other property, tangible or intangible, whether 
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located et or about tne premises 1270 Firth Street, Northeast, or else- 
vhere. As evidence of such contribution, the said Ethel B. Cannon shall. 
execute a bill of sale and any and all other instruments necess ve to 
vest title to the said assets in the partnership. 

h. As capital, Thoms A. Cannon, Rita P. Croghan and ery 
Elizabeth Cannon s all each contribute to the partnership the sun of 
Jo Thousend Light Hundred Dollers ($2,€00.00) in cash, said capite, 
contribution to be paid in full during the calendar year 1943. 

5. The partners aay, from tise to time, increase the assets 
“of the partnership by such sum or sums as shall be mutually agreeable, 
and each of the parties shall contribute en eanel portion of sny such 
inc 


4 ne SEs Fthel Ro Cannan fiunt hor asrees to lease to the 


pertnership said saemiace at 1270 Fifth Street, Northeast, in the City 


of tiashington, District of Columbia (Lot 12, Square 2569) for the tern 
of one (1) yeer, with privilege of reneval, at en annual rental of 
One Thousand Eight Hunered Dollars ($1,800.00) per year, payable in 
equal monthly installments. 

7. Each of the partners shall, except as hereinafter provided, 
have a one-fourth interest or share in the partnership assets, liabili- 
ties, profits and income. i 

8. Ethel B. Cannon, Thomas A. Cennon and Rita P. Croghan shell 


each be required to devove ‘substantially all of their time and etten- 


tion to the business of the partnership. Mary Elizabeth Cannon shall 
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bo required to devote a substantial part, but not «il of her time and 
attention to the business of the partnership. 

9. During the calendar year 1943, and thereafter unt chenged 
by, mtual agreement, the partners shall have drawing serene as follows: 
Ethel B. Carnon $125.00 per weelc : 

Thomas A. Cannon _ $100.00 per week 


Rita P. Croghan $75.00 per week 
Mery Eligeboth Connon $75.09 por vieek 


10. For the purpose of all accountings between the parties here- 


to, the amounts of the drawing eccounts provided for in the preceding 
paragraph shall be ‘considered as salaries, shall be deducted an deter~ 
mining the eniwal profits and net income of the business, and only the 
balance of profits and income, if any, remaining after the sia ceduc— 
tions shall be considered in determining the respective shares of ths 
pertners in the annual profits and income of the partnership. 

11. In the event of the dissolution of the pertnership by 
mutual agreement or by death of a partner other then by the death of 
Ethel B. Cannon, the said Ethel B. Cannon shall have the sole right and 
option to purchase the shares of the other partners by the payment to 
¢ech other partner, or to his or her legal representative, of the sun 
of Two Thousand Eight Hundred Dollars ($2,800.00), payable in four equal 
installments due three (3), aos (6),-nine (9) and twelve (12) months 
after the date of such dissolution. The said Ethel B. Cennon shall have 
the sole right, in such event, thereafter to conduct a restaurant busi- 
ness in the District of Columbia under the name and style of "Cannon's 
Restaurant", or a similar name or style, or any name or style including 


| 
the name "Cannon", 
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12. In the event of the dissolution of the partnership by rea- 
son of the death of Ethel B. Cannon, there shall be an accounting be- 
ween the surviving partners and the personal. representative of such 
deceased partner, such accounting to be had zs of the last cay oe 
month in which her death shall occur. The amount of accunulated pro- 
sence and the amounts end values of the pa BEERS assets and liabili- 
thes shall be determincd as of such time, and, after the payment of 
erounts of all such profits, assets and liabili- 
share and share alike, between the surviving 
the estate of such éeceased partner. 
Each party hereto, at all times, shall 


Pay and satisfy his own personal debts; 


Inform tre other varties of-all of his or her vork 


: 


for and transactions in behalf of the partnerships; and 
(c) Weither transfer, assign, sell, mortgage or other- 

wise encuaber his or her share in the partnership or eny 

part of the ts or income thereof, nor entcr into any 
_ agreement as a result of which any person, firm, association 

or corporation shall become interested with nim or her there- 
in without the express consent of the other partics. 

14. None of the partners shall pledge the credit ‘of the firm or 

use any money, goods or effects of the partnership, except in the ordinary 


course of business and upon the account of or for the benefit of the 


partnership. 
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books and 


15. The pertners shall keep, or cause to ce'kept, 
records showing in detail 212 re ceipts, exnenditures, assets » accounts 
receivable, debts and accounts payable by the partnership, : The said 
books and records shall at any and all reasonable time or times be 
available for inspection by each partner, and also, during 5 period of 
one (1) year following the death of a deceased partner, by the legal 
representative of such deceased partner. At the end of eech calendar 
year, the assets, liabilities and income shall be ascertained in accor- 
dance with generally a accepted metheds of accounting, and the net profits 
or net loss of the partnership and the partners! respective shares 
therein shall be fixed and determined, : : ; 


16. An account in the name of the partnership shall be main- 


tained in such bank or banks, trust company or trust companies, as the 
akon 


partners, from time to time, shall select. All money of the partnership 


and all instruments for the payment of money shail, when received, be 


‘@eposited to the credit of the partnership, A111 checks drawn on any of 
Said accounts shall be signed with the firm name end may be drei by 
either Et thel B. Cannon or Thomas A. Cannon. For the tine being, and 
until changed by mutual agreement, the partnership shall maintain a 


checking account at the Hamilton National Bank (Northeast Br’nch) 4 


Washington, D. C. 


17. %If at any time during the continuance of this partnership 
ae 
the parties hereto shall deem it necessary or expedient to make any al- 


teration in any paragraph, clause, matter or thing herein contained, it 
| 
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shall be lavful for them to do so by a writing under their joint 
endorsed on or aprended to this instruments; and «11 such alterations . 


shall be adhered to and have the some effect as if the same had been 


originally in this agreement. 


eement shall be binding upon dnd shall inure to 
e 


artics hereto, their respective executors, adninis- 


trators, personal representatives and assigns. 
Aa 


won 


Tit VILSESS waribne the ties hercto have set their hands and 


affixed their seats. 


WA WEL BE Denne BE, _ (S#aL) 


cea eenme arenes ora eee emtareree 


pthel ae . Carnon poxeya} 


We ele. (CE ten Lean] (SLAL) 


Tomes die Tae Cennony 3mmon 


CDE (Z., Hy. “(SEAZ) 


Rita F. ita F. Ceoghan// 


Prors (ile eh bute, Coenmbrhs: “ 


a ” Mary lizedeth cannon 


4 


Ze 
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REHTP AGREFMENT 


THIS AGRE MENT mele and efoned In Seas te at 
fi) 
Vesitngtoa, D§stetet of Coluabin, on the gB _ Gay of" 
1956, by and between FTHEL B. CANNO » RITA P. CANNON and 


THOMAS A. CANNON. 
WITNESS ETEH: 
WHEREAS, the parties hercto have heretofore ope rated 


as partners the business know as "Cannonts Restaurant" at | 


1279-72 Fifta Street, Northeast, in the City of Vas 


istfict of Colwibia, and now wish to reduce their undex 


tendings end agreements to writ ting for the purpose of continuin 
£ & purp & 


the conduct of their partnership and said business; 


NOW, THEREFORE, IN CONSIDERATION of the prenises and 


of the mutual covenents end aercenents herein contained, the 


th the others, es follows: 


1. The parties hereto shall, es partners, enzage 


in end conduct the busirss at on time co ucted. by Ethel B. 


Cannon, end subse:mently by the parties hereto, mown as 


"Cannon’s Restaurant", that say, a general restaurant | 


and eating house business, and any cnd ell lewful business 


ineldent thereto, inclueing the sale at retail of alecholic 


PMictrict of Colunbia. 


2. The fire nave and style cf said partnership 


shall be "Cannents Restsursnt The business of the partner- 


snip all be conducted for the tine being at 1270-72 Fifth Strest, 


Northeast, in the City of V,shington, Distcict of Columbia, and 
‘et such other place or places as the partners 


to tine select. 


in esual share 


furniture and fixtu 


Fifth Sgreet, 


conduct of said b 


4. The pertners may, from time to time, increase 
the assets of the partnership by such cum or swas as shall be 
mutually agreeable, aml each of the parties shall contribute 


an equal portion of say such increase. 


5. Fach of the partners shall, except as hercin 
? = 
provided, tave ond om individually a one-third (1/3) interest 
and shire in partnership a » liebilities, profits end income. 
6. All partnzrship moneys not reavired for current 


expenses shall, as and vhen reccived, be paid into or deposited 
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in the fira's bank to the credit of the pertnership account. 
All checks on such eccount shall be drawn in the flrn 

and way be signed by any rartner. All checks, notes and other 
writing effecting the prorerty of the partnership and its 
accounts and pledging the credit or otherwise affecting ne 
partnership business shell be signed by any one of the partners 
tess signature shoil be sufficient to bind the cthers. 


7. During the calendar year 1956 and thereafter | > 


until changed by imtual agreement in writing, the partners 


shall have weekly draving accounts as follows: 


Ethel B. Cormom ....-..2--$175. 
Rita P. Connon cesvccccece esl 500 


Thomas A. Cannon .......-.$150. 
{ . 
1 


8 For the vurpose of all accountings between ths 


partners and affecting distribution of income and profit end 


| 
for the sharing of losses the amounts of ssid drawing accounts © 


shall be considered te be and shall be salaries end shall be: 


| 
deducted in deternining annual profits and net ineome of the! 


business and enly the balance of profits and income remaining 


after seid deductions shall be considered in dcternining the’ 


| 
¥Yespective shares of the partners in annual profits and incone 
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9. The partners shall keap, or erune We he wept, 
bocks and records shewing In Gelalt all reeetptia, expenditures, 
aosets, accounts receivable, debts aml accounts paysble by the 

Tne said books and records shall at any and z1l 
ection by cach partner, 
riod of one (1) year following the death 
gel representstive of such 
xd of cach calendar year, the assets, 
liebilitiss, and income shell be ascertained in accordence with 
genzroally accepted methods of accounting, and the 


or net loss of the r : ind the partner' respect 


chall be fixed and determined. 


10. Ethel B. Cannon agrees to lease to the nartnership 


ssid prenises at 1270-72 Fifth Syreet, H,rtheast, in the City of 


Washington, District of Columbia, for the tera of ono (1) year, 
with priviloge of renewal, at an annual rental of Two Thoucend 
Four Hundred Dolls: 32,400.) pes year, payable in equal month] 

rer y y z 
instalments. Raitio we payment of said rent by the 
perinership to Ethel B. Common as ovner of the rcselty eccuried 
by the business, the partnership shell pay ell real estate end 
ether taxes pertsining to said property and all expenses of 
r2interance end up-keep cf said property, to the end that the 
rentel peynents herein proviced for shall not be subject 


tm retiction by the partnership for 
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any reason. Also, ssid real estate shall contime to de the 


sole property of said Ethel B. Cannon subjéct only to be used 
for the purposes of the partnership business. 
dl. In all cases and questions relating to the 


| 
Managesent and conduct ef the business the decision of a 


majority of the partners shall be conclusive and binding 2pon 


all. 


12. Each party horoeto, at all tines, shall: 
(ea) Pay and satisfy his om personal dcdtss 
(b) Inform the other parties of all of his 
work for and transactions in behalf 
of the partnership; and | ; 
(c) Neither transfer, acsign, sell, nortzage 
; | 
or othsrvise encwber his share in the 
partnership or any part of the assots 
or incone thereof, nor enter into any 
agreenent es a result of hich any , 
person, firm, association or corporation 
shall becone interested with hin therein 
without the express consent of the other 


parties. 


13. None of the partners shall pledse the credit of | 


the fina or use any money, goods or effects of the partnership, 
: : | 
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except in the ordinary course of business and upon the account 


of or for the benefit of the partnership. 


14. Said partnership shall continue without any 
formal extension hereof unless and until one of the partners 
shal]. die or the partnership be otherwise dissolved end text 
nated as heroin provided; PROVIDED, HOWEVER, that the death or 
voluntary withdraval of any partner shall not operato as a 
dissolution of the partnership between the renaining aout. 

15. Upon the dissolution of the partnership by mutuel 
consent 2a full end general account of the assets, liabil litics 
ang transactions of the partnership shall be taken, and the 

shall, as soon.as practicable, be 

sola, the debts due the partnership collected, the procesds 
applied first, in discharge of the 1 iebilities of the partnershio 
and the expenses of liquidating tho samo; and next, in paynont 
to esch p2rtner er his representatives of any w unpaid interest 
or profits belonging to him, and of his share of the ‘enpite 

shall be divided between the partners in 
equel shares; and the partners shall execute ail such instruments 
for facilitating the collection and division of the part: 


assets, and for their mutual indennity and release, a5 may bo 


reavisite cr proper. 
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16. In care sny vartaer shall die before the expi- 
ration of the partnership, the surviving partners shall have 
an option, to be signified in writing to the representatives 
of the deceased partner within a reasonable tine, 

(a) Of retaining his share in the Capital of 
the partnership during the residue of the tera of the partner- 
| 

ship, in which case the said business shall be carried on during 
the residue of the said term, as nearly as may be, according to 
the provisions of this agreement, but so that the representatives 
of the deceased partner shall succeed to his share in the business, 
and be substituted for him as silent partners only, and excluding 
“to then any drawing account or salery as hereinszhove provided: 


PROVIDED, that in case the surviving pettners shall continue the 


business by virtue of such option as aforesaid, all proper | 


instrunents for carrying the provisions of this clause into effect 


shell be executed and made between thea and the representatives 

of the deceased partner: PROVIDED ALSO, that it shall be Lawful 
for such representatives to retire froa the partnershfp on taies 
not less than six calendar months! notice in writing to the other . 
partners of their intention so to do: and at the oxpiration| of 
such period the partnership shall doteraine as to then, ond they 


shall be entitled to receive the share of capital of such 


Geceased partner, with ell interest 
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end profits becoming due thereon up to the expiration of such 
period, on ‘the sama or the like footing as if the doeces sod 
partner hed then died, and such option of retaining bie coplial 
as eforesciad had not been exerclned, oF 

(b) ean account and statencnt chall bo taken 
and made of his share of the capite2 and effects of the partnor- 
ship end of all unpaid interest a profits which have accrued 
and which belong to hin up to the time of his deccase, 
which purpose a valvation shall be made of any mre or effects 
requiring veluation, and the anount co ascertained to be due 
end owing to the deceased partner ghail be paid by the surviving 
partners to his re} 7 sin thirty-six (36) calendar 
mont vom his decease, without interes and on the cexpletion 
of all such payments (which ray be rede in instalments or other~ 
wise) the share of the deceased partner in the partnership 
property dna effects chall go and belong to the surviving partners 


iu the proportions in waich they shail have contributed to the 


purchase thereof. 


17. Any party hereto shall have the right to torminate | 


this partnership by giving _sixty days! notice in writing 


to each of the ether partics harcte. In the event that any 
of said partners shall voluntarily retire fron the partnership 
he shali not during the perlod of tine during which tho renaining 


+403 


partners ‘shall conduct said business onter Into, carry on, 
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engage or be interested, directly or indirectly, in 2 


business which shell compote or interfere with the bus sar of 

| 
the partnership, Also, upon the termination of said per rio 
days, the share of said retiring partner in che 


f said partnership sill be determined 


as provided in paragraph 16 (b) herein, up to the expiration 


of said period, and tho asount so ascertaincd to be due anid 
owing the retiring psrtner shall bo paid to him by the renaining 
pertners within thirty-six (36) calendar months fron the | 
ne | 


expiration of said period, without int 
completion of all euch payments (which may be made in instal- 
ments or otherwise) the share of the retiring partner in the ‘ 
partnership property and effect ts shall go and belong to tho 
reuaining partners in the proportions in which they shell have 
contributed to the purchase thercof; PROVIDED, that during eid 
period of _sixty day's notice, the retiring partner eh atl 


receive the drawing account or salary hereinabove provided for. 


18. Upon the voluntary retirement or death of ony 


partner no aliowance shell be made to him or to his estate or 


his personel ropresentative in respect of the value of the! (good 


will of said business. 


partnership the parties hereto shall deca 


19. If at any time during the continuance of th nis 
| 
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expedient te make ony &+ Tteration in eny porsgraph, cleuse, 
santtier cx titeg herein comtedred, $4 shall te Jawful for theia 
srepered for their signatures, enéersed 
ond ell such alterations 
effect es if the came had 


been originelly in i agreement. 


20. <All refcrercos. to the raseuline shall be 


constrned to apply with caval force to the feninine. 


21. This ogrecment shall be binding upon and shall 
fnure to tho bencfit of the arties hereto, their respective 
> os 


executors, odsin “2Lors personal porresentatives and esslens. 
> + 1c} 


IN WITNESS VEEREOF, the partic ot ndividuslly: 


set their hands affixed their scels, the day and year above 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 71-1011 


THOMAS A. CANNON, 
Appellant, 
v. 
RITA P. CANNON, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


APPELLANT’S STATEMENT 
OF ISSUES PRESENTED FOR REVIEW 


I. Did the complaint, the answer to the same, and other mat. 
ter relevant to the motion for summary judgment, considered most 


favorably to Thomas A. Cannon, raise genuine issues of fact on | the 
following issues: 


(a) Did Thomas Cannon inexcusably delay the bringing of 
the action to establish a resulting trust, and did such delay 
cause prejudice to Rita P. Cannon? 


(b) Did the three-year statute of limitations bar the action 
of Thomas Cannon? 


(c) Did the fact that there was no written agreement creat- 
ing a resulting trust bring the case within the statute of frauds? 


(d) Did the use of partnership funds by one partner in ac- 
quiring real estate in her own name create a resulting trust in 
favor of the other partners for their shares of the real estate? 


Il. Did the counterclaim, the answer to the same, and other 
matter relevant to the motion for summary judgment, considered 
most favorably to Thomas A. Cannon, raise any genuine issue of 
fact on the following issues: 


(a) Did Thomas Cannon owe Rita Cannon any money? 

(b) | Did Thomas Cannon owe the partnership any money? 

(c) | Did the facts and circumstances subject Thomas Cannon 
to a judgment which would bar his offering any testimony in a 
partnership accounting? 

(a) Did the facts and circumstances create a situation wherein 
Rita Cannon would be able to obtain an accounting without being 
subjected to any of the costs of the accounting? 


REFERENCES TO PARTIES AND RULINGS 


The orders and judgments appealed from appear in the record 
on the following pages of the Joint Appendix: 


The Court’s statement at the time of the argument is the only 
memorandum or opinion available, and it appears in the record, 
Joint Appendix pages 24, 26. 
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All parties to this suit are fully named in the caption hereof. 


STATEMENT OF THE CASE 


Thomas A. Cannon, the plaintiff below and the Appellant here- 
in, is hereinafter referred to as “Thomas,” and the Appellee herein, 
Rita P. Cannon, who was the defendant below, is hereinafter refer- 
ted to as “Rita.” | 


Thomas brought suit to establish a resulting trust in certain 
real estate, alleging that he and Rita were children of Ethel B. Can- 
non, now deceased; and he further asserted that he, Rita and the de- 
ceased mother had been partners and as such partners had operated 
Cannon’s Restaurant located at 1270 — Sth Street, N.E., in the City 
of Washington, District of Columbia. (App. 3-6) 


The complaint alleged that on May 15, 1945 Ethel B. Cannon, 
the deceased mother but who was then living, took title to a parcel 
of real estate in the District of Columbia, and he described said real 
estate. He further alleged that on the 28th day of October, 1952 
the said Ethel B. Cannon had taken title to another piece or parcel 
of real property in the District of Columbia. The complaint further 
alleged that the consideration for said property had been paid by 
the partnership, although title had been taken in the name of the 
mother of Thomas and Rita. 


At the time of the mother’s death on the 21st day of February, 
1969 she left a Last Will and Testament which was duly probated in 
the District of Columbia, and under the terms of said will she left 
both of these pieces of real property to Rita. After the death of the 
mother the restaurant business was sold and the assets of the part- 
nership were reduced to cash except for these two pieces of property 
which were then claimed by the said Rita as belonging to her. | 


Thomas alleged that, although title had been in the name of 
Ethel B. Cannon, she held it for the benefit of the partners, and he 
further asserted that so long as she had lived no question had arisen 
because of the fact that she kept title in her own name. Thomas 
sought in’ this action to establish a resulting trust, and requested 
that he be adjudged owner of one-third of the proceeds of the said 
two properties or, in the alternative, that Rita who now asserted 
that she owned all the property in her own name by virtue of the 
Will of her mother, be declared to hold said property in trust as to 
one-third for Thomas. 


To this complaint Rita answered that her mother had held title 
to the property and that she had the ownership through the Will of 
her mother, and she denied the other alleged facts in the complaint. 
She also set up as a defense that the Statute of Limitations, Title 12, 
Section 301, barred the action. Additionally she pleaded laches. Ad- 
ditional defenses were that the agreement was not to be performed 


within a period of one year and therefore the Statute of Frauds ap- 
plied. The last defense offered was the defense of waiver or estop- 
pel, predicated upon the fact that Thomas had not contested the 
Will. (App. 6-9) 


Rita then filed a counterclaim alleging the partnership of the 
mother, Thomas and Rita, agreed that each partner had a one-third 
interest, and then claiming that as of June 30, 1969 the balance 
sheet of the partnership showed that Thomas was indebted to 
the partnership in the amount of $32,711.93. She asserted that no 
part had ‘been paid to the partnership by Thomas, and that addition- 
ally Thomas owed the amount of $2,097.54 because of the excess 
of outstanding debts of the partnership of which Thomas had not 
paid his proportionate share. (App. 10-11) 


To the counterclaim Thomas answered indicating no knowledge 
of any balance sheet figures but denying that he owed any sum to 
the partnership; but he did say that, after a complete accounting of 
the partnership, for any portion found to be due by him, said sum 
might be set off against his claim. (App. 11- -12) 


After a certain amount of discovery which included depositions 
of the parties and one Kepler, the auditor for the restaurant busi- 
ness, Thomas directed written interrogatories to two banks in the 
District of Columbia seeking to locate the bank accounts of his de- 
ceased mother and the bank accounts of his sister. Rita filed a mo- 
tion to quash these interrogatories, and then filed a motion for sum- 
mary judgment, claiming that the three-year Statute of Limitations 
barred the action, that laches barred the action, and that the agree- 
ment set forth in the complaint was not to be performed within one 
year, and therefore was barred by the Statute of Frauds; and she 
also asserted that Thomas had waived a right to contest or otherwise 
object to the Will by not asserting a claim or objection within the 
time required by law in the probate proceedings. 


Additionally, Rita filed a motion for summary judgmentjon her 
counterclaim asserting that there was no fact in dispute as to the 
liability of Thomas to the partnership. 


While the interrogatories to the banks were pending, the mo- 
tions filed by Rita came on to be heard, and on the 2nd day of De- 
cember, 1970 the Court dismissed the action brought by Thomas 
on the grounds that there was no genuine issue as to any material 
fact, and later entered an order under the terms of which the Court 
said that there was no genuine issue as to any material fact | con- 
tained in the counterclaim except as to the amount of damages, 
and ordered that summary judgment be entered in favor of the 
counterclaimant for such amount as might be due her in damages, 


and held: 


“That ex parte proof be taken on this issue of 
amount due counterclaimant and if necessary 
before a master in lieu of trial before the Court. 
In no event shall the expenses of such reference 
be chargeable or taxed against the counterclaim- 
ant.” 


Notice of appeal was duly noted as to each of the orders. 


This Court has jurisdiction of this appeal under Title 28, United 
States Code Annotated, Section 1291. 


STATEMENT OF FACTS 


The basic allegations upon which a claim is established are all 
contained in the complaint and, that being under oath, it should 
have been considered as part of the record when the motions for 
summary judgment were determined by the Court.* 


There is a basic factual dispute between Thomas and Rita. 
Thomas has testified in his deposition that he and his father became 
partners and operated the restaurant at 1270 - 5th Street, N.E. That 
the partnership began its operation of said restaurant on September 
27, 1933 and continued until the death of Thomas Cannon, Sr., the 
father. The father died on June 11, 1939 and Thomas and his mo- 
ther continued the operation together. The mother, Ethel B. Can- 
non, had’ worked in the restaurant with her husband and son for three 
or four years before the death of the father. (App. 47, 48, 28, 50) 


It was during either the year 1941 or 1942 that Rita came into 
the restaurant business, and at this point Ethel, Thomas and Rita op- 
erated the restaurant together. Thomas handled the actual restaurant 


*The substance of the allegations is contained in the Statement of the Case 
and is not repeated here. 


operation and the mother and daughter handled the books and Tec- 
ords of the business. (App. 28, 57) 


The auditor or the attorney for the restaurant, for tax reasons, 
had a partnership agreement drawn up on January 1, 1943, and this 
agreement listed Ethel, Thomas, Rita and one other sister as! part- 
ners, dividing the profits between them. The fourth partner, Mary 
Elizabeth Cannon, withdrew from the partnership and received 
$12,000.00 from the partnership funds. (App. 41, 55, 71) 


The partnership records were kept by an accountant, one Rus- 
sell H. Kepler, and Thomas never received balance sheets from the 
accountant for a number of years prior to the sale of the restaurant 
property. (App. 41, 63, 73) 


On July 9, 1956 another partnership agreement was prepared 
by the attorney or the accountant, for tax reasons, and this agree- 
ment as well as the agreement of 1943 were signed by all the parties. 


During the period of the partnership the mother acquired two 
pieces of property, and Thomas was under the impression, because 
the sales prices of the properties were paid for by the partnership, 
that these properties—although in his mother’s name— —were in 
truth and in fact owned by the partnership. After his mother’s 
death her Will disclosed that she had left both properties to Rita, 
who, unknown to Thomas, had obtained a power-of- -attorney from 
the mother which gave Rita the right to draw on the mother’s bank 
account, and Rita had also arranged to change her mother’s bank ac- 
count from the National Bank of Washington to the Riggs National 
Bank of Washington where Rita’s account was located. Puzzled by 
these events Thomas decided, in the period between November, 1969 
and January, 1970, to look at the cancelled checks of the restaurant 
business, and he looked through the checks as far back as he could 
find them, and found that checks drawn on the restaurant account 


had been used to pay the mortgages or to pay title companies per- 
taining to the two properties involved in this suit. He only examined 
and photocopied the cancelled checks which applied to the prop- 
erties. These photocopies he delivered to his attorney. (App. 31, 37, 
32, 35, 44, 45, 51, 52) 


After the mother’s death the restaurant and the restaurant real 
estate were sold and, although the real estate was in the name of the 
mother, he received his share of the proceeds of the entire sale of 
both the restaurant business and the real estate. The other two prop- 
erties were not sold in this liquidation. (App. 44) 


Thomas had received moneys over and above the so-called sal- 
aries because he had medical expenses of substantial amounts, and 
these payments for his medical expenses were by agreement of the 
partners.. The charges against Thomas were bookkeeping entries 
made by 'the accountant, Kepler, and Thomas was the only one who 
had a negative balance in his capital account. (App. 40, 81, 82, 83) 


On the other hand, Rita has testified in her deposition that 
there were two written partnership agreements, but that there was 
no real partnership and that her mother owned the entire restaurant. 
She asserted under oath that she and Thomas were employees and 
that therefore her mother had the right to use whatever money she 
wanted for any purpose she wanted, and that it was her mother’s 
money. She admitted that she had obtained a power-of-attorney 
from her mother, but did not remember when she got it. She 
stated, however, that she got it years before her mother died. Un- 
der this power-of-attorney she had the right to draw upon her 
mother’s bank account. That the bank account of her mother was 
originally located at the National Bank of Washington, but that this 
was transferred to the Riggs National Bank of Washington. It was 
her memory that the partnership agreement of July 9, 1956 was sug- 
gested by either Mr. Kepler, the accountant, or a Mr. Camalier, an 
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attorney in the District of Columbia, but she could not remember 
which one had suggested it but knew that this paper writing was for 
the purpose of savings on income taxes. (App. 89-93) 


ARGUMENT 
I 


A Discussion of the General Rules Under 
Which Summary Judgment Is Proper 


Issues of fact always preclude the entry of a summary judgment 
where the facts in issue are material and substantial and, if it!is clear 
what the truth is and no genuine issue remains for trial, then summary 
judgment would be proper. Poller v. Columbia Broadcasting SSIES, 
Inc., 368 U.S. 464, 7 Law Ed. 2d 458. 


In order for a movant to be granted summary judgment, such 
movant must clearly meet the burden of demonstrating to the Court 
that there is no material issue of fact. Semmaan v. Munford, 118 US. 


App. D.C. 282, 335 Fed. 2d 704. 


There can be no question but that courts must be very careful 
before they grant summary judgment to make certain that no! issue 
of fact is controverted, and also where the permissible inferences pre- 
sent no choice. Richardson v, Rivers, 118 US. App. D.C. 333, 335 
Fed. 2d 996; and Washington Post v. Keogh, 125 U.S. App. D.C. 32, 
365 Fed. 2d 965; and also see Davidson v. Coyne, 120 US. App. D.C. 
377, 347 Fed. 2d 471, and Edwards v. Mazor Masterpieces, Inc., 111 
U.S. App. D.C. 202, 295 Fed. 2d 547; and in Isen v. Calvert Corpora- 
tion, 126 U.S. App. D.C. 349, 379 Fed. 24 126, the Court, at page 
352, said: 


“The District Judge, in light of such references and 
others of record, may have concluded that Isen 
should not prevail. But he was not free, short of a 
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trial, so to conclude on the record before him, for 
he was bound to review the materials then available 
in the light most favorable to the party opposing the 
motion.” 


tf 
Laches Was Not Established As A Fact 


Rita P. Cannon, in answer to the complaint of Thomas A. Can- 
non, had asserted among her defenses (Fourth Defense) that Thomas 
Cannon had notice of all the facts and of all the acts of Rita Cannon 
as well as those of Ethel Cannon, complained of, but nevertheless re- 
frained from beginning this action until March 16, 1970, in spite of 
the fact that one of the pieces of real estate had been purchased on 
May 15, 1945 and the other on October 28, 1952. 


Thomas has asserted that there was a partnership between him- 
self and his father beginning in September of 1933, and this partner- 


ship continued until Thomas Cannon, Sr. died on June 11, 1939. In 
spite of the fact that the father had departed this life the son, 
Thomas Cannon, continued to operate the restaurant as a family pro- 
ject with his mother. Rita, one of the sisters of Thomas, was 
brought into the restaurant business two or three years later, and 
still later another daughter was brought into the restaurant business. 
It was a family operation and a partnership. A partnership agree- 
ment for tax reasons was prepared by the auditor in 1943, and ap- 
parently this partnership agreement was not accepted by the Internal 
Revenue Service, and the reason for the making of the second part- 
nership agreement in 1956 is in doubt. It has been stated that it 
was done for tax reasons, and it has also been stated that it 
was not really a partnership. It has also been asserted that it was 

a paper writing which had no meaning, as the partnership had been 
well established over a period of years. 
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It is in the light of this family partnership, out of which all or 
most of the members of the family drew their livelihood, seas we 
are dealing. 


Thomas has asserted that he never for a moment believed that, 
when his mother took title in her own name, it was not on behalf of 
the partnership, because partnership funds paid for the property. On 
the other hand Rita says that, in spite of the partnership aspects and 
and agreements, it was not in fact a partnership, but that the mother 
owned all of it and that the others were employees. However, it is 
not questioned that nobody told Thomas of Rita’s belief nor was he 
ever contacted by the mother, Rita or the Auditor to state that this 
real estate was not a partnership asset. 


When the mother died and her Will disclosed that she was dis- 
posing of partnership assets—not to the members of the partnership 
but to the one daughter, Rita, who held her power-of-attorney and 
who lived with her—then Thomas searched through the cancelled 
checks of the partnership account and discovered as a fact that the 
partnership had paid for the real estate. He had photocopies of 
these cancelled checks made, and with these photocopies sought 
legal counsel and brought this suit. 


The law seems clear that a resulting trust was created by the 
use of partnership funds in the acquisition of the real estate, and 
that the partners whose names do not appear in the deeds may es- 
tablish their rights in a proper proceeding. The Court’s attention is 
called to Henderson v. Henderson, a case from the Supreme Court 
of Georgia (1963), 219 Ga. 304, 133 SE. 2d 249, in which the 
Court said: 


“[{3] 3. Where land is bought as a partnership asset 
with money belonging to the firm, that money here 
being income from the operation of the partnership 
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farm, and the legal title to the land is placed in the 
name of only one of the two partners, the law will 
imply from the nature of the partnership relationship 
a trust in favor of the other partner who becomes an . 
equitable owner and tenant in common of such land. 
Varellas v. Varellas, 218 Ga. 125(1) (2), 126 S.E. 2d 
680, and cases cited therein.” 


In Britton v. Garloch, 48 App. D.C. 316, this Court dealt with 
a somewhat similar problem, and in that case held as follows: 


“Plaintiff says that when he purchased the house 
‘hei became seized of the legal title as trustee for 
the common benefit of all three during the life 
of the mother, and, upon her death, for distri- 
bution between himself and sister.’ He further 
contends that the conveyance by him to his 
mother ‘merely transferred the legal title to the 
latter, subject to equitable obligations. The 
mother thus became the holder of the legal 
title, not only for the benefit of herself, but for 
the benefit of the son and daughter.’ In the cir- 
cumstances, undoubtedly a resulting trust arose 
in favor of the mother and sister when the plain- 
tiff purchased the house. Smithsonian Institution 
v. Meech, 169 U.S. 398, 406, 42 L. ed. 793, 
797, 18 Sup. Ct. Rep. 396...” 


While it is true that equity will not aid a plaintiff who has in- 
equitably delayed filing suit and where that delay would be preju- 
dicial to a defendant (Major v. Shaver, 88 U.S. App. D.C. 148, 187 
Fed. 2d 211), to be a valid defense Rita must show undue and un- 
excused delay which caused prejudice to the preparation for the de- 
fense. Kosty v. Lewis, 115 U.S. App. D.C. 343, 319 Fed. 2d 744. 


The doctrine of laches is an equitable defense, and as such is 
controlled by equitable considerations. Hill v. Chambers, 63 App. 
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D.C. 36, 68 Fed. 2d 781. It is different from the bar of the statute 
of limitations and is determined by the particular circumstances of 
each case and not by merely the lapse of time. McIntire v. ‘Pryor, 
173 U.S. 38, 43 Law Ed. 606. 


| 
In the case at bar Rita must establish facts which prove that, 
because of the delay, certain circumstances prejudicial to her have 
arisen. Naselli v. Millholland, 89 Fed. Sup. 943, affirmed in 88 U.S. 
App. D.C. 237, 188 Fed. 2d 1005. 


The question of laches, therefore, depends upon whether or not 
Thomas is chargeable with a want of due diligence in his failure to 
institute proceedings prior to the time he did (see McIntire | v. Pryor, 
supra). 


I 


The Statute of Limitations Was Not Applicable 


In the defense filed by Rita to Thomas’ complaint (Third De- 
fense), she said that the right of action set forth in the complaint 
did not accrue within the limitation of time for bringing action as 
set forth in Title 12, Section 301 of the District of Columbia Code. 


Although the Federal Rules of Civil Procedure did away with 
the separation between actions at law and suits in equity, and sub- 
stituted a civil action as a form in which all suits should be. brought 
it did not abrogate the distinction between equitable and legal doc- 
trines and between equitable and legal remedies. Bryan v. Vaughn, 
68 Fed. Sup. 981 (also see Barron & Holtzoff, Federal Practice and 
Procedure, Section 141, at page 619; and also note under the Ar 
gument in this, the Appellant’s Brief, the discussion on laches un- 
der Section II thereof). 


> 
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In Spidel et al v. Jacob Henrici et al, 120 U.S. 430, 30 Law Ed. 
718, the Supreme Court determined that length of time was no bar 
to a trust clearly established, but that time begins to run against a 
trust as soon as it is openly disavowed by the trustee. In other 
words, so long as there was no indication that the mother was not 
holding the property for the benefit of the family partnership, the 
statute did not run. It would only begin to run upon an open dis- 
avowal by the mother or after her death by her assertions in her 
Will. In other words, the disavowal must be clearly and unequivo- 
cally made, known to the beneficiaries of the trust. Where we have 
in this case an implied trust coupled with a concealment of the nec- 
essity for a cause of action, the lapse of time was no bar in equity 
or in law. 


A case in this Court, Maytrude Jones, Administratrix etc. y. 
Rogers Memorial Hospital, decided February 4, 1971, No. 24,373, 
is called to the attention of the Court, wherein it is stated in the 


opinion: 


“The statute of limitations is an affirmative defense, 
Fed. R. Civ. P. 8(c), and need not be negatived by 
the language of the complaint. The defense may be 
raised by a motion to dismiss under Rule 12(b)(6). 
Taylor v. Houston, 93 U.S. App. D.C. 391, 211 F. 
2d 427 (1954). But the complaint cannot be dis- 
missed unless it appears beyond doubt that the 
plaintiff can prove no state of facts in support of 
his claim that would entitle him to relief. Hudson 

v, Hardy, 134 U.S. App. D.C. 44, 46, 412 F. 2d 
1091, 1093 (1968), citing Conley v. Gibson, 355 
U.S. 41, 45-46 (1957) ...” 
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IV 
The Statute of Frauds Did Not Apply to This Case _ 


In the Fifth Defense, Rita said that the alleged agreement set 
forth in the complaint, by its terms was not to be performed with- 
in one year, was not in writing, that there was no memorandum 
signed by the party to be charged, and that therefore the statute 
of frauds applies and the agreement is not enforceable. 


A resulting trust is never created by an agreement, and the 
statute of frauds could not possibly affect the right of action to es- 
tablish the trust. It is unnecessary, in the opinion of COR for 
Thomas to further argue this obvious point. 

Vv 
The Question As to Whether or Not A Resulting. 
Trust Was Created Was Never Questioned in the | 
Lower Court and Is Not Before the Court on This | 
Appeal, Because the Motion for Summary Judg- | 


ment, Filed Herein, Did Not Rely Upon A Challenge | 
of the Existence of A Resulting Trust 


We propose to briefly deal with this problem. It is possible that 
the general statement— 


“1. To dismiss the action because the Complaint 
fails to state a claim against the defendant, Rita 
P. Cannon, upon which relief can be granted.”— 


could be claimed to have advanced the argument that a resulting 
trust was never created. Such an argument was not raised in the 
Court below, but mention is made here in the event Rita should at- 
tempt to make such an argument in her Appellee’s Brief and main- 
tain that this proposition had been contained in the general state- 
ment above quoted. 
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The father and the son, Thomas Cannon, were partners for many 
years until the father’s death. The mother then assumed to take the 
father’s place and also brought into the family partnership two 
daughters. : All the surviving members of the family were then joined 
in a common enterprise in operating the restaurant. The sole income 
for the entire family came from the restaurant. The mother, for rea- 
sons unknown to anyone now—except, perhaps, Rita—elected to take 
everything in her own name when she bought real estate, but she 
bought it with the funds of the partnership. The use of the partner- 
ship funds to acquire real estate created a resulting trust in favor of 
the partners. 


If this is true there is no reason for stating that a resulting trust 
was not created and, should Rita in this case attempt in her brief to 
argue that proposition, your Appellant will file a reply brief fully ex- 
ploring the law on this subject. 


VI 


There Was No Basis for the Claim That Thomas Cannon 
Was Estopped from Filing This Suit 


In the motion for summary judgment Rita has asserted that, be- 
cause Thomas did not contest or object to the Will of his mother in 
the administration case, then he waived his right to bring this suit. 


Not included in the Joint Appendix, but included in the record 
of this case are the very limited points and authorities filed in sup- 
port of the motion for summary judgment, and it will be noted that 
at no time was any serious argument made that this so-called estoppel 
was effective. 


Should the brief of Rita attempt to make this assertion, we will 
seek to answer the same in a reply brief. 


ive 


vil 


The Counterclaim Asserting That Rita Cannon Was | 
the Creditor of Thomas Cannon Is Unsupported 


The deposition of the auditor in this case discloses many items 
which should be of interest to the Court. One is that the auditor 
stopped making monthly statements more than ten years before the 
death of the mother, and Thomas Cannon never received any of 
these statements. In noting how the auditor handled the matter it 
will appear in the Joint Appendix in this case that the auditor ac- 
cepted statements made by Rita and statements made by Ethel Can- 
non, the mother, but never asked Thomas Cannon about any charges 
the auditor put in Thomas Cannon’s account. Apparently they had 
a peculiar system of operation. Basically they would each draw a sal- 
ary and then the amount then left would be paid to the partnership 
members in equal shares. This they did not always do, and one par- 
ticular as shown in the Joint Appendix indicates that the auditor did 
not even know why the drawings were as the records indicate. (App. 
81) 


They also charged Thomas for medical and hospital expenses, 
which it was agreed would be paid by the partnership. On ‘one Oc- 
casion appearing in the record relating to one charge against Thomas 
it was established through the testimony of the auditor that a stub 
showed the withdrawal of $250.00. The check representing that stub 
had been drawn to cash and cashed by the partnership by stamping 
the endorsement of the partnership name on the back of the check. 
He stated that there were no documents or papers ever shown to him, 
yet when Rita told him to charge it to Thomas he did so without 
talking to Thomas. He charged to Thomas any net losses, using the 
so-called salaries to partners as an expense. 


It also should be noted that in one year Thomas’ capital! account 
was charged with over $10,000.00, and that was the year 1969, and 
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the mother had died in February of that year and the operation then 
being conducted was apparently a partnership of Rita and Thomas. 
None of these matters were explained by the auditor who apparently 
had no real knowledge of the facts but who had relied upon what 
Rita and Ethel told him, and he kept the records so that at the time 
of the sale of the restaurant he had built up a huge negative balance 
against Thomas, and all the other partners had affirmative balances, 
but nevertheless Thomas had drawn less than the mother and actually 
far less than the funds taken by Rita from the partnership. 


The Court will note that Rita had obtained a power-of-attorney 
from the mother and had drawn a “salary” for the mother up to the 
date of her death, although she was not able to work and required a 
companion to take care of her for some period of time. The auditor’s 
testimony establishes, in the opinion of counsel, grave questions of 
propriety. (App. 100) 


The lower Court, on the hearing of the motion for summary 
judgment on the counterclaim, concluded that Thomas owed Rita 
money, and that Thomas was not entitled to present any evidence in 
the accounting which was to follow, because the Court expressly un- 
derlined the words “ex parte” in referring to the hearing. Why only 
Rita would be able to offer evidence and Thomas not, in a partnership 
accounting, is not understandable. Further, the Court also ruled that 
under no circumstances was Rita to be required to pay any costs of 
the accounting. That means to us that the costs have to be paid by 
Thomas, unless they are to be waived — and the Court did not 
so waive them. And so he is to pay all the costs of the accounting, 
but he is not to participate in the same. The entire order of the 
Court is not understandable and is certainly far removed from an eq- 
uitable disposition of any partnership dispute. 
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CONCLUSION 


In conclusion Thomas Cannon says that he is entitled to main- 
tain his suit; that he is not guilty of laches, that the statute of limita- 
tions does not bar his claim, that the statute of frauds does not ap- 
ply, that he is entitled to one-third of all the real estate, and that his 
interest should be established by the Court’s granting the prayers of 


his complaint. | 


The auditor’s computations are not binding on Thomas and he 
is entitled to try his case and prove that the medical expenses charged 
to him were to be paid by the partnership and not charged to him; 
that he is entitled to prove that the charges made over a period of 
many, many years are not proper, that the order holding him liable 
to Rita and establishing a method of accounting which is unfair and 
unjustified should be reviewed; and that this cause should be’ reversed 
and sent back to the lower Court to be promptly tried by a different 
Judge. 


Respectfully submitted, 
Mark P. Friedlander 
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APPEAL FROM THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 
l 


BRIEF FOR APPELLEE 


STATEMENT OF QUESTIONS PRESENTED 


1. Did the trial court correctly grant Motion for Summary 
Judgment for Defendant? 


2. Did the trial court correctly grant Motion for Summary 
Judgment for Counterclaimant subject to ex parte proof be taken 
on the issue of amount due counterclaimant and, if necessary, before 
a Master in lieu of trial before a court? 


COUNTERSTATEMENT OF CASE 
The parties will be described as they appear in the Court below. 


Plaintiff, Thomas A. Cannon, filed his Complaint on March 16, 
1970, in which he seeks to obtain from the Defendant, Rita P. Can- 
non, a one-third interest in certain real estate owned by Ethel B. 
Cannon and located in the District of Columbia. Said real estate 
was purchased by Ethel B. Cannon on May 15, 1945, and October 
28, 1952, respectively. Ethel B. Cannon died on February 21, 
1969, and, under her will duly probated, she left the real property 
to Rita P. Cannon. Plaintiff alleged that the property purchased by 
Ethe! B. Cannon was paid for from partnership funds and that in 
reality, although it was taken in Ethel B. Cannon’s name, it was in 
fact owned by the partnership known as Cannon’s Restaurant in 
which the Plaintiff and Defendant each had a one-third interest. 


Defendant, Rita P. Cannon, answering the Complaint, asserted 
by way of answer that the Complaint failed to state a claim against 


Defendant on which relief could be granted and denied that the real 
property which was the subject of this Complaint was owned by 
anyone other’ than Ethel B. Cannon prior to her death, and that 
under the terms of the will of Ethel B. Cannon the property was 
devised to Rita P. Cannon and, in fact, generally denied the allega- 
tions of the Complaint. In addition Defendant asserted affirmative 
defenses such as the Statute of Limitations, Laches, Statute of 
Frauds, failure of Plaintiff to assert a claim or objection within the 
time required by law. Therefore, the Plaintiff is estopped to assert 
a claim conceming real property in this action and accordingly dis- 
missal of this action was requested. 


In addition Counterclaimant Rita P. Cannon alleged that the 
Counterclaimant and Counterdefendant together with Ethel B. Can- 
non were partners in a business known as “Cannon’s Restaurant,” 
located at 1270-72 Fifth Street, Northeast, Washington, D.C., under 
an Agreement of Partnership, dated July 9, 1956. 


As of June 30, 1969, the balance sheet of said partnership 
showed that Thomas A. Cannon, Counterdefendant was indebted to 
the partnership in the amount of $32,711.93, no part of which has 
been paid to the partnership by Thomas A. Cannon. In addition to 
the aforementioned amount owed the partnership by Thomas A. 
Cannon there was a deficiency $2,097.54 in the outstanding debts 
of the partnership including personal property taxes due the District 
of Columbia on which the said Thomas A. Cannon had not paid his 


proportionate share. | 


Counterclaimant sought judgment against Thomas A. Cannon 
for all monies due and owing the partnership and that the Counter- 
claimant Rita P. Cannon was given judgment for the amount due her 
by virtue of the partnership agreement. 


Sometime after the death of Ethel B. Cannon, the Lees 
partners, namely, Rita P. Cannon and Thomas A. Cannon, sold the 
Cannon’s Restaurant to William Cohen. Rita P. Cannon sold the 
real estate which had been devised to her under the will of Ethel B. 
Cannon, namely, 1270-72-74 Fifth Street, Northeast, Parcel 129/107, 
Square 3591, to William Cohen and Rita P. Cannon, alone, executed 
the deed to William Cohen therefor. Thomas A. Cannon joined in 
the sale of Cannon’s Restaurant to William Cohen and the proceeds 
of the sale were settled by the Lawyers’ Title Company of Richmond 
in Washington, D.C. (JA 53 & 54) 


Defendant took the deposition of Thomas A. Cannon and the 
Certified Public Accountant, Russell H. Kepler, who was the account- 
ant for Cannon’s Restaurant from 1941 until the business was sold 
and settled February 10, 1970. The partnership records were kept 
and audited by Russell H. Kepler who submitted balance sheets to 
the partnership in the beginning on a monthly basis and then ona 
yearly basis to the partnership known as Cannon’s Restaurant. 


Thereafter Defendant and Counterclaimant filed a Motion for Sum- 
mary Judgment as to the action filed by Thomas A. Cannon and for 
Summary Judgment on the Counterclaim as to liability subject to 
ex parte proof as to the amount owed by Thomas A. Cannon. 


Counsel for Thomas A. Cannon admits that there was never 
anything on the books of the partnership showing ownership to the 
real property which is the subject of this action. They further admit 
that there was'no written agreement by the partners as to the real 
“estate being taken in the name of Ethel B. Cannon and paid for by 
partnership funds. Counsel further admitted that there is no doubt 
that he received certain sums of money and that he took no steps to 
correct those items. On December 2, 1970, the Court granted 
Defendant’s Motion for Summary Judgment on the action brought 
by Thomas A. Cannon and granted Summary Judgment on the 
Counterclaim brought by Rita P. Cannon. The transcript of the Pro- 
ceedings contained the reasons for granting the Motion by the Court 
and the response thereto by attorneys for the parties. Appeals 
from granting of judgment for Defendant and Counterclaimant were 
filed by counsel for Thomas A. Cannon. 


RULES INVOLVED 


Federal Rules of Civil Procedure 
Rule 56. Summary Judgment 


(a) For'Claimant. A party seeking to recover upon a claim, 
counterclaim, or cross-claim or to obtain a declaratory judgment 
may, at any time after the expiration of 20 days from the com- 
mencement of the action or after service of a motion for summary 
judgment by the adverse party, move with or without supporting 
affidavits for a summary judgment in his favor upon all or any part 
thereof. As amended December 27, 1946, effective March 19, 1948. 


(d) Case Not Fully Adjudicated on Motion. If on motion 
under this rule judgment is not rendered upon the whole case or 
for all the relief asked and a trial is necessary, the court at the hear- 
ing of the motion, by examining the pleadings and the evidence 
before it and by interrogating counsel, shall if practicable ascertain 
what material facts exist without substantial controversy, and what 
material facts are actually and in good faith controverted. It shall 
thereupon make an order specifying the facts that appear without 
substantial controversy, including the extent to which the amount 
of damages or other relief is not in controversy, and directing such 
further proceedings in the action as are just. Upon the trial of the 
action the facts so specified shall be deemed established, and the 
trial shall be conducted accordingly. 


ARGUMENT 


I. SUMMARY JUDGMENT WAS PROPERLY GRANTED THE 


DEFENDANT, RITA P. CANNON. 
A. Failure to State a Claim 


Rule 56 of the Federal Rules of Civil Procedure clearly pro- 
vides that on Motion for Summary Judgment; the procedure is to 
pierce pleadings and to assess proof in order to see whether there 
is a genuine issue of fact. See Scarboro v. Universal CI T, 364 Fed. 
2d 10. It is further to pierce the allegations of pleading and to 
screen out sham issues of fact. Miller v. General Outdoor Advertis- 
ing Co., 337 Fed. 2d 944. Under these guidelines an adverse party 
may not rest upon mere allegations of his pleading; he must by affi- 
davits and other evidentiary pleading set forth a showing that there 
is a genuine issue of fact for trial. | 


Looking to Thomas A. Cannon’s deposition in light of the 
Complaint, the following becomes apparent: first, it is difficult to 
find out from Thomas A. Cannon where the property was located 
that he speaks of in his Complaint (JA 34). He is quite certain 
that Ethel B. Cannon took title by deed to the particular property 
he describes in'his Complaint, and the way he arrives at that knowl- 
edge is that he knew the appraiser for the American Savings and 
Loan had interested her in buying it (JA 31 & 32). He doesn’t know 
where the money came from to buy the apartment house on May 
15, 1945. He doesn’t know whether or not the partnership paid the 
down payment on the apartment. He doesn’t know who other than 
Ethel B. Cannon made any payments on this property. He doesn’t 
know what type of property is described in paragraph six of the 
Complaint nor where it was located (JA 33). He did affirm that 
Ethel B. Cannon owned 7700 Sixteenth Street, Northwest (JA 35) 
Thomas A. Cannon claimed that checks were drawn on the restaurant 
to make payments on the properties but could not tell us any of the 
amounts of the checks nor who the payees were. (JA 32 & 33) He fur- 
ther indicates that the partnership agreement was not in existence at 
the time of the purchase of either these properties (JA 39). A care- 
ful reading of the deposition of Thomas A. Cannon will indicate that 
he has failed to state a claim against the Defendant upon which 
relief could be granted. In short, he is resting merely on allegations 
in his Complaint with no other evidentiary matters to set forth that 
he can substantiate his allegations and hence Summary Judgment is 
a proper procedure in granting relief to this Defendant. (JA 46) Scar- 
boro v. Universal CIT, 364 Fed. 2d 10, Rule 56, Federal Rules of Civil 
Procedure, and Schwartz v. Compagnie General Transatlantique v. U.S. 
12 FRS 2d 54 b 4, Case 7, 405 Fed. 2d 270, Transnational Insur- 
ance Co. v. Rosenbund, 261 Fed. Supp. 12. 


Russell Kepler’s deposition (JA 57 & 58) stated that the restau- 
rant never owned either of the two pieces of property which is the sub- 
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ject of this action and categorically stated that Ethel B. Cannon 
owned the properties, that the taxes on the property were paid out 
of the individual account of Ethel B. Cannon (JA 61), that ‘there 
was no agreement as to the property being the property of the res- 
taurant (JA 47 & 62), that the money for the down payment came 
from other property sold by Ethel B. Cannon and her own bank ac- 
count (JA 64), that the properties in question were bought and paid 
for by Ethel B. Cannon in addition to taxes paid by her (JA 65 & 66). 
Mr. Kepler verified that he was aware of the two settlement sheets 
concerning these properties and made her individual tax returns based 
on these transactions. (SA 19 &SA 21) (JA 65) 


B. Affirmative Defense of Statute of Limitations | 


Thomas A. Cannon admitted that he made no attempt to assert 
a claim concerning the respective properties which is the subject of 
this cause of action until March 16, 1970, although he admitted 
that they had been purchased by Ethel B. Cannon on May 15, 1945, 
and October 28, 1952. Accordingly, Summary Judgment was proper 
since the right of action set forth in the Complaint did not accrue 
within the limitation of time for bringing the action as set forth in 
Title 12, Sec. 301, District of Columbia Code as amended, next 
before the commencement of this action (JA 38). See Dam v. Gen- 
eral Electric Co., 1 FRS 2d 56 c 431, Case 1, 265 Fed. 24 612; 
Kithcart v. Metropolitan Life Insurance Co., 150 Fed. 2d 997, cert. 
denied 326 U.S. 777; Reynolds v. Needle, 77 U.S. App. D.C. 53, 
132 Fed. 2d 161; Rohner v. Union Pacific Railroad Co., 21 FRS 12 
b 325, Case 1, 225 Fed. 2d 272. 


C. Laches 
— | 
It is apparent from Complaint depositions filed herein that 
Thomas A. Cannon did nothing to press his claim for entitlement of 


any interest in the two parcels of property which is the subject of 
this action because even on the theory of an equity suit laches 
would apply. (JA 38) See Gifford v. Travelers Protective Association 
of America, 153 Fed. 2d 209, and Dam v. General Electric Co., 1 FRS 
2d 56 c 431, Case 1, 265 Fed. 2d 612; R.F.C. v. Goldberg, 143 Fed. 
2d 752, cert. denied 323 U.S. 770. 


D. Statute of Frauds 


Both Thomas A. Cannon as well as his counsel admit that there 
was no written agreement as to the property being placed in the 
name of Ethel B. Cannon for the benefit of the restaurant (JA 43 & 
110, 111). Accordingly, the alleged agreement set forth in the Com- 
plaint by its terms was not to be performed within one (1) year from 
the making thereof and neither said agreement nor any note or memo- 
randum thereof was ever made in writing and subscribed by the par- 
ties to be charged therewith as his lawful agent as required by the 
laws of the District of Columbia, Title 28, Sec. 3502, D.C. Code as 


amended (JA 21). Dam v. General Electric Co., supra. 


E. Estoppel 


The Plaintiff, Thomas A. Cannon having made no objection to 
or otherwise contested the will of Ethel B. Cannon in Administra- 
tion 855-69 filed in the Court below, in accordance with Title 18, 
Sec. 509, D.C. Code, and by his failure to assert a claim or objec- 
tion within the time required by law in the probate proceeding he 
is estopped to assert a claim concerning real property in this action. 
The Plaintiff admits that no objection was made in the probate pro- 
ceeding (JA 37). 


The failure of the Plaintiff to assert his claim until after the 
death of'Ethel B. Cannon goes to the prejudice of this Defendant 
because as has been pointed out in Dam v. General Electric Co., 
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supra, it is difficult to imagine a litigant being put to more serious 
disadvantage than to be called upon to defend against a suit based 
on a so-called oral agreement where the only witness other than a 
party is dead. In fact, counsel for Appellee believes Plaintiff would 
be estopped to assert any conversation made by Ethel B. Cannon 
under the Deadman’s Statute. 
| 


| 
II. SUMMARY JUDGMENT WAS PROPERLY GRANTED 
COUNTERCLAIMANT, RITA P. CANNON 


The Counterclaimant and Counterdefendant together with Ethel 
B. Cannon were partners in a business known as “Cannon’s Restau- 
rant” located at 1270-72 Fifth Street, Northeast, Washington, D.C., 
under an agreement of partnership dated July 9, 1956 (JA 28 & 29, 
SA 9). Each partner had a one-third interest and share in partnership 
assets, liabilities, profit and income. (JA 29 & 30) (SA 10) 


As of June 30, 1969, the balance sheet of said partnership 


showed that Thomas A. Cannon was indebted to the partnership in 
the amount of $32,711.93 (JA 42). The certified public ac- 
countant, Russell H. Kepler stated in his deposition that as of the 
close of business which was February 10, 1970, Thomas A. Cannon 
owed the restaurant $38,560.04 (JA 60). He further stated that 
there was no record of Thomas A. Cannon ever paying the 
$38,560.04 owed the restaurant (JA 66). This was in contrast to 
the other two partners, namely, Rita P. Cannon having a plus 
amount owed her by the partnership of $18,409.03 (JA 60) and 
Ethel B. Cannon having a plus of $30,713.22 owed her by the part- 
nership (JA 60). Mr. Kepler stated that at the end of 1967 his 
overdraft was $26,000 (JA 84). In 1968 the overdraft was 
$2,023.83 (JA 84). In 1969 it was $10,277.32 (JA 84). Thomas 
A. Cannon admits that he paid no part of the outstanding debts due 
the partnership of $2,097.54 and admitted that this amount was due 
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(JA 46 & 47). He further admits he owed the partnership an addi- 
tional $2,500 that he borrowed (JA 41) and further indicates that 

there was no dissolution of the partnership (JA 42 & 43). Russell H. 
Kepler, the certified public accountant for the partnership, stated that 
the partnership received in the beginning a monthly statement and a 
yearly statement thereafter (JA 63). 


The Counterclaimant has a right to assert this counterclaim 
under the Uniform Partnership Act, Title 41, Sec. 321 of the D.C. 
Code as amended, and under the partnership agreement dated July 
9, 1956 (SA 9). It is apparent from the record as well as the 
admissions’ of Thomas A. Cannon that there is no question as to the 
liability of Thomas A. Cannon to the partnership, hence Summary 
Judgment will lie in favor of the counterclaimant on the issue of 
liability (JA 115). Scarboro v. Universal CIT, 364 Fed. 2d 10. 


Under Rule 56(d) of the Federal Rules of Civil Procedure it is 
proper for the Court to grant Summary Judgment on the issue of 


liability and direct that ex parte proof be taken on the issue of the 
amount due Counterclaimant and if necessary before a Master in 
lieu of trial before the Court. 


As the Court said, at the hearing December 2, 1970, that the 
mere fact that Mr. Cannon asserted that he was never shown a bal- 
ance sheet and that the failure of a partner to look into the facts 
or obtain a balance sheet gave him grounds for denying the validity 
of it. Counsel for Thomas A. Cannon at the hearing admitted that 
there was no doubt that Thomas A. Cannon received certain sums 
of money, that he was charged his partnership account and that he 
took no steps to correct these items (JA 115). The Court further 
went on to say that when a valid partnership is set up and is legally 
operating that the burden is insurmountable on the person who is 
going to claim what was intended to be done under the agreement 
was not proper although spelled out in it, and that as far as the 
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Court had been able to determine in the files nothing was seen that 
would indicate in the documents that the Plaintiff can overcome the 
burden that this partnership was not in fact a valid partnership and 
legally operating as such (JA 116). So in fact by admissions the doc- 
uments and depositions and the record there is no showing of a gen- 
uine issue of fact to be tried, and therefore the Court was correct 

in granting Summary Judgment on the question of liability | subject 
to the ascertainment of the exact amount of damages. 


CONCLUSION 


The considered judgment of the Court in granting the Motion 
for Summary Judgment to the Defendant under Rule 56 of the 
Federal Rules of Civil Procedure is not only sound but is in accord 
with the case law as well as the intent of the Rule. Further, the 
Court has pierced the allegations of the pleadings and screened out 
sham issues of fact to arrive at a just decision. Conversely, the 


Court in granting the Motion for Summary Judgment on the Coun- 
terclaim as to the issue of liability, leaving the amount of the dam- 
ages to be determined, exercised sound and considered judgment. In 
asserting that under no circumstances was there a genuine issue of 
fact as to the liability of the Counterclaim. Appellee states’ unequiv- 
ocally that this is a cardinal example of a case for granting Summary 
Judgment both as to the case in chief as well as the Counterclaim. 
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Accordingly, appellee asserts the actions of the trial court below 
should be affirmed, in their entirety. 


Respectfully submitted, 


Joseph E. Casey 
Thomas B. Scott 
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